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CALL US TOLL FREE (800) 342-6862. IN GAINESVILLE, FLORIDA, CALL 377-8300. 


AT YOUR SERVICE 24 HOURS A DAY, 7 DAYS A WEEK. 
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Samuel S. Smith 


PRESIDENT 


Your money’s worth 


If after my four months as presi- 
dent I had to identify the major gripe 
against The Florida Bar, my answer 
would be dues. More lawyers com- 
plain about dues than any other 
aspect of The Florida Bar, and inthe 
present economy it seems that these 
complaints are louder and more 
vigorous. 

I have always believed that the 
general membership misunderstands 
the financial aspects of The Florida 


structure. Requests for reduced dues 
are periodically made by out-of-state 
lawyers, judges, new lawyers, old 
lawyers, government lawyers, 
faculty members, military lawyers, 
and nonpracticing lawyers. The 
remaining lawyers who object seek 
reduced dues on the basis that they 
do not like or want to pay money to 
The Florida Bar. 

The Florida Bar, as well as many 
other bar associations, has spent time 
and money trying to justify the 
amount of their dues and explain to 
their members how they are spent. 
The problem with this approach, and 
the root of the misunderstanding, is 
that in an integrated or unified bar 


Bar, and most particularly its dues. 


PAGE 


such as we have in Florida, the term 
dues is a misnomer. The dictionary 
defines dues as “a charge or fee for 
membership, as ina club or organiza- 
tion.” The club or organization in that 
context is usually voluntary. Cer- 
tainly, for anyone who wants to 
practice law in this state, there are no 
voluntary aspects to membership in 
The Florida Bar. In reality, the 
money paid each year is a licensing 
fee for the privilege of practicing law 
within the state. 

Compare the $125 per year you 
pay to The Florida Bar, even without 
deducting the portion that goes to the 
Clients’ Security Fund, with the 
money you pay to the city and/or 
county where you practice. I believe 
you will find the Bar’s charges most 
reasonable. I pay Dade County $40 
per year, and the City of Miami 
Beach $127 per year. The only thing I 
get from these municipal govern- 
ments, other than the right to practice 
law within their jurisdictions, is the 
privilege of displaying “in a promi- 
nent place” a license which they issue 
to me. 

Periodically an inspector comes by 
my office to make sure that we have 
not taped these licenses to the inside 
of a cabinet, which is our normal 
practice. Perhaps if The Florida Bar 
issued a yearly license suitable for 
framing, and disregarded the term 


_ dues, we would have a greater under- 
standing of the situation. 


In this light, if you evaluate the 
publications, programs, and services 
provided by The Florida Bar, its 
Clients’ Security Fund, grievance 
and continuing legal education activ- 
ities, its committee and section work, 
and the myriad of other functions 
performed, the payment of $125 per 
year is more than reasonable. At the 
risk of further angering those who 
-believe that our present dues are too 
much, I would suggest that with 
rising inflation, dues of $150 to $175 
would be more than appropriate to 
enable The Florida Bar to provide 
full service programs for its mem- 
bers; improve the practice of law; 
and enhance the administration of 
justice. Recent budget committees 


have found it necessary to terminate 
or restrict the funding of anumber of 
worthwhile programs, including law 
related education, because of the 
lack of adequate income. 

This is an issue that every orga- 
nized bar association faces, and one 
that The Florida Bar will be facing 
within the near future. For those of 
you who have been kind enough to 
read this far, I hope that when the 
question of a dues increase is pre- 
sented to you, you will evaluate it in 
terms of these thoughts and make a 
decision which will benefit our 
profession and the clients we serve. 

Oo 
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LETTERS 


Anti-intellectualism? 

Although I agree with the stated 
purpose of two articles appearing in the 
October issue concerning reduction in 
the use of “Legalese,” I detect a note of 
rebellious anti-intellectualism. This type 
of attitude always works to the detriment 
of those who adopt it. 

The “Clip and Save Legal Translator,” 
found on page 630, is a fair distillation of 
the good and the bad (dangerous) 
aspects as proposed. I would like to point 
out a few. 

There is a big difference in the 
potential usage of the term “prior to” and 
the words “before” and “earlier.” If one 
cannot figure these differences out, it 
baffles me as to why that person would 
pretend to practice law. A contradiction 
exists when it is indicated that the word 
“indicated” should be replaced by the 
word “said . . .,” and later it is indicated 
that the word “said . . .” should be 
eliminated and replaced with an article 
or some other simple word. While on that 
subject, there is a vast difference, 
depending on usage, between using the 
word “said” and replacing it for “the, this, 
etc.” In the first instance, it would have 


(305) 425-9019 
1015 SLIGH BOULEVARD « RO. BOX 1591 
ORLANDO, FLORIDA 32802 


helped if the author had indicated 
whether he was referring to verbs or 
adjectives. Do we begin to see how 
important precision in language is, and 
how useful the word “indicated” is? 

Although there are many other specific 
problems, I will address myself to the last 
one in that list, and that is the fact that 
“fails to” carries with it many concepts 
which are far different from “doesn’t,” 
not to mention the fact that one does not 
use a contraction in formal writing. 

Some of the proposed alternatives are 
wordy. 

Although words such as “vendor” 
should be limited in usage, there are 
times when they are necessary to show a 
distinction. There is a_ difference 
between a consignee/vendor and a 
consignor/seller, and sometimes a lessee 
is not a tenant. 

The word “whereas” is a perfectly 
good English word, and is necessary for 
any thinking person to accurately 
transmit the full import of his thoughts. 

I relish the opportunity to litigate 
documents drafted by those who 
become too zealous in reacting to their 
pet peeves, rather than using careful 
reasoning to correct an attitude in legal 
drafting which must be corrected. 

I first learned the word “viable” during 
1956 while I was in the sixth grade; and 
yes, there are other than “viable” 
alternatives, for example, theoretical and 
hypothetical alternatives. 

Perhaps if we took this reactionary 
trend to reduce people’s thought process- 
ing (and that is what the use of words 
entails) to the lowest common denomi- 
nator, then we could get rid of such 
legal terms as “quash,” and replace it with 
“smoosh” and instead of referring to 
different parties and people, we could 
call them all “dude.” 

RicHARD BRAREN 
Sarasota 


Solutions bad as problem 


I have a long standing interest in 
language. I read Mr. Averbook’s article in 
the October 1981 issue with interest. I 
agree with most of what he says. 
However, some of his solutions are as bad 
as the problems. 

In preferring will to shall, Mr. 
Averbook does the English language no 
favor. From medieval times shall has the 
sense of command or obligation. Will has 
the sense of intention, volition or choice. 
When a party is bound to do something 
under an instrument, shall remains better. 
Agrees to is not an improvement. It is 
longer and less precise. 

In spite of the use of contractions in 
some appellate opinions, contractions 
should not be used in formal writing. If 


Mr. Averbook wants to say “If tenant 
does not pay,” I agree with him. 

Why should any document have “To 
whom it may concern.” It may be 
modern English, but it is redundant. 

Recitals are not part of an agreement. 
It is better to put recitals in a numbered 
paragraph of the agreement so there is no 
question about their applicability. Mr. 
Averbook’s recital of consideration for 
his short form agreement is redundant. If 
the agreement contains the mutual 
promises, consideration is recited. If it 
does not contain legally sufficient mutual 
promises, the recitation of consideration 
will not validate the agreement. 

Perhaps one of our major faults is long 
sentences. For example, see page 629, 
second column, fifth complete para- 
graph. 

Just because a word or phrase has an 
ancient lineage does not mean it should 
be discarded. 


Henry P. TRAwiIck, JR. 
Sarasota 


Anyone for legalese? 


A considerable amount of space in 
your October issue was devoted to criti- 
cism of “legalese.” In view of the formid- 
able opposition of Messrs. Averbook and 
Schulte, I would not be so bold as to 
take up the defense of such a pernicious 
monster myself, but surely there is some 
more intrepid attorney to present the 
case for “legalese.” 

Surely there is some champion of the ° 
archaic, euphuistic, archane, and mysti- 
cal legal style that Averbook and Schulte 
have attacked with such vehemence and 
impunity. Notwithstanding the  elo- 
quence of the said spokesmen of sim- 
plicity, there must be some _ brave 
Haigean barrister out there, not 
heretofore heard, who shall (will?) come 
hither henceforth and bespeak himself in 
fervid favor of the aforesaid “legalese,” 
and the undersigned, for one, is most 
desirous of hearing the said rebuttal of 
the aforesaid champion. Wherefore, 
Come Now! 

Hon. I. M. PetriroccER 

Editors note: The Journal departs 
from its policy of declining to print letters 
submitted with fictitious names for 
obvious reasons. 


Long overdue suggestions 


I would like to compliment the Bar 
Journal on the publication of its October 
story entitled “Legalese.”’ 

“Legalese vs. Clear, Readable Writing: 
Make the Change Now!” was a long, 
overdue suggestion to lawyers of Florida 
to tell the courts and their clients exactly 
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what they mean in undisguised language. 

Undoubtedly, my best law school 
lesson came not from my professors, but 
from my father who was a journalist. He 
instilled in me that it was only a myth that 
lawyers get paid by the word. I don't 
know how the myth ever got started but 
it was probably one of the most 
damaging things that ever happened to 
the legal profession. 

In any event, I thought Charles 
Averbook’s article to be a particularly 
well-done lesson for the legal profession, 
and the Journal is to be commended for 
having published it. 

Wison W. WRIGHT 
Tallahassee 


Bland paraphrases 


As a lawyer with a firm hatred of 
sloppy and inexact legal writing, I was 
most interested in Charles J. Averbook’s 
article “Legalese,” and Leonard Schulte’s 
“The Lawyer on Paper,” appearing in the 
October Journal. 

I heartily agree with Mr. Schulte that 
lawyers have a special role in the 
preservation of the English language, but 
I question whether that role is served by 
the wholesale replacement of time- 
honored and well understood legal termi- 
nology by bland paraphrases. Truly, 
some people might find “. . . in the 
course of human events . . .” to be an 
ungraceful surplusage and want the King 
James Bible to be done over in Readers 
Digest English. Others may prefer the 
power and dignity of the originals. I don’t 
argue taste or style. 

I do say that both authors seem to have 
lost sight of the fact that any contract, 
statute, or even letter produced by a 
lawyer may some day be the subject of a 
controversy in which someone may say 
the words are subject to a different inter- 
pretation than the writer intended. One 
needs to go no further than the sugges- 
tions and examples in both articles to 
prove the point. Thus, Mr. Schulte would 
find no practical ambiguity to “you can 
play golf or tennis at the club” but 
suppose the same club’s dinner menu said 
that with the special “you can order soup 
or fruit cocktail.” Could a hungry guest 
have both? 

This very morning a very able lawyer 
and I consumed 20 minutes of precious 
judicial time debating whether “the 
claimant shall have a right of action 
against the contractor and surety . . .” as 
used in F.S. 255.05, meant that the surety 
could be sued without the contractor. 
Had the maligned “and/or” been 
substituted, a lot of time could have been 
saved. If Mr. Schulte, or any other 
lawyer, thinks “and/or means nothing,” 


he will, sooner or later, be in for a sur- 
prise. Mr. Averbook furnishes another 
(perhaps unwitting) example (p. 630, n. 
7) of the dangers inherent in throwing out 
the baby with the bathwater: 

“If you plan to borrow money to pay 
for the house, you must obtain a written 
commitment for the loan within 10 days 
from the date you sign this contract,” 
simply does not mean the same thing as 
the familiar “legalese”: “In the event the 
purchase price or any part thereof is to be 
financed by a third party loan, this 
contract for sale and purchase, herein- 
after referred to as ‘contract’ is condi- 
tioned upon the buyer obtaining a firm 
commitment for said loan within ten (10) 
days from the date hereof,” because the 
“plain English” draftsman plainly did not 
know the meaning or effect of the key 
phrase “conditioned upon.” In the first 
example, the unsuccessful, or kept-wait- 
ing borrower might have to litigate to 
find out whether he loses his deposit, is in 


breach of contract, or still has a deal. The’ 


seller would not know whether his 
property was tied up or what remedies he 
had against the prospective buyer. . . . 

Iam myself an activist for clearer legal 
writing, but often simplification is not 
clarification. I guess most people would 
say that the United States Internal 
Revenue Code contains some of the most 
ponderous and obfuscatory legal writing 
since Hammurabi. Yet, I have often chal- 
lenged students to rewrite a given section 
so as to be more readable, and still not 
subject to a different interpretation. 
Rarely has one succeeded. . . . 

If Mr. Averbook is a true Marx 
Brothers fan, he will recall that in A Night 
at the Opera, Groucho portrayed that 
shining star of the legal profession, Otis P. 
Driftwood, bent on gaining control of 
Mrs. Claypool’s millions. The boys 


revised the contract by means of tearing 
up the pages. Clarification of legal 
writing is fine and desirable, but for those 
who are tempted to adopt the Driftwood 
method: I'll see you in court. 

T. WEINSTEIN 
Miami 


The “Dick and Jane” mode 


While I am in agreement with the 
major thrust of the “Legalese” article, I 
feel that it carries things too far and 
despite its end-of-the-article disclaimer 
does advocate the use of the “plain En- 
glish” or “Dick and Jane” mode of writing. 
Anyone who cannot understand that the 
word “prior” means “before” probably 
doesn’t possess the mental acuity to 
remember what may have happened in 
that “prior” time. 

I find it no coincidence that the great 
public outcry against “legalese” follows 
well over a decade of declining S.A.T. 
scores, indicating that the American 
public is becoming increasingly unable to 
use its own language. While many 
lawyers also share this disability which 
makes their writing less precise than 
desirable and while other lawyers may 
purposefully use archaic language which 
is difficult to readily understand, Iam not 
convinced that a significant impetus 
behind the article is the simple fact that 
the American public is, for whatever 
reasons, steadily moving toward large- 
scale functional illiteracy as a way of life. 
As a response to this problem many 
publicly elected officials seem to have 
unwittingly adopted and now advocate 
an approach similar to that found in 
Shakespeare’s Henry V; “First, let’s make 
all the lawyers as illiterate as the rest of 
us. 

H. Davinson 
Tallahassee 
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Committees — working 
for good of profession 
and the public 


There is an old saying, the origin of 
which eludes me, that propounds 
the proposition that “the whole is no 
greater than its parts.” Another quote 
that would go along with that is “a 
chain is only as strong as its weakest 
link.” In an organization the size of 
The Florida Bar, our “whole” and our 
“chain” are our committees and 
sections. 

You all receive in February of each 
year a preference form that allows 
you to volunteer your services to a 
committee of The Florida Bar. After 
these are returned, the president 
spends many hours assigning people 
to their first possible preference of 
committee appointment. From four 
to five thousand requests are re- 
ceived, and unfortunately, only 
between five six hundred 
appointments can be made. The 
committees appointed for the 1981- 
82 Bar year were requested to hold 
their first meetings at the General 
Meeting of Sections and Committees 
in September. 

After that meeting, each com- 
mittee reported on the activities it 
proposed to undertake for the forth- 
coming year. Since these committees 
are such an integral part of the opera- 
tion of the Bar, I thought it might be 
of interest to you to read some of the 


recommendations and pilot projects 
that the committees are undertaking. 


Attorneys Fees Committee 


The committee decided there is no 
objection to referral fees if the client 
is properly advised and consents to 
such division of fees,and guidelines 
established by the courts are fully 
observed. The committee also 
discussed and recommended that the 
Board of Governors undertake a 
change in the statute which limits the 
cap on court-appointed counsel. The 
committee asked that the statute be 
changed to allow the judge to set the 
fee at whatever he deems fair. The 
committee again voted against the 
prevailing party fees as a general 
proposition but favored attorney 
fees being imposed for the collecting 
and enforcing of judgments. 


Consumer Protection Law 
Committee 


The committee was requested to 
comment on the possibility of raising 
the limit of summary procedure 
claims from $1,500 to $2,500. Most 
committee members felt raising the 
limits would be harmful to consu- 
mers, particularly those who rep- 
resent themselves under the Rules of 
Summary Procedure. Therefore, the 
committee voted against raising the 
limits. As a matter of interest, the 
Legal Aid Committee also voted the 
same way on this particular issue. 

The following topics were 
suggested by the committee as 
appropriate subjects for a CLE 
seminar: Florida Deceptive and 
Unfair Trade Practices Act, Florida 
Motor Vehicle and Repair Act, 
Florida Residential Landlord and 
Tenant Act, and Consumer Credit 
Regulation, both federal and state. 
The committee has appointed a 
subcommittee to look into the 
possibility of sponsoring one of these 
seminars. 


The Florida Bar Journal/News 
Editorial Board 

The board had previously agreed 
to have a special issue of the Journal 
on communications law. It is due for 
publication in March of 1982. The 
board also voted to schedule the May 
1982 issue as a special issue on 


Florida’s role in the international 
community. There was also discus- 
sion and agreement to continue a 
book review section in the Journal 
limited to a short synopsis of the 
contents of the book when a critique 
of the contents is not available. 

The Editorial Board also agreed 
to begin a commentary column to 
appear ona regular basis in the News 
in order to generate additional letters 
from Bar members on_ particular 
issues. Editorial Board members will 
write some of the first columns in 
order to elicit comments, either 
agreeing or disagreeing about the 
article. 


Subcommittee on Government 
Lawyers of the Member Relations 
Committee 

This subcommittee was created by 
President Smith to explore the rela- 
tionship between the Bar and 
government lawyers to determine 
whether the Bar serves that segment 
of the Bar effectively and to explore 
how their interests can be better 
served. This subcommittee is con- 
cerned with payment of Bar dues and 
creation of CLE programs of par- 
ticular interest to government 
lawyers. The first task, however, will 
be to identify who are government 
lawyers since this is not information 
presently retained in the records of 
the Bar. 


Special Committee on Individual 
Rights and Responsibility 

This is a new committee formed 
this year partially modeled after the 
ABA section on individual rights and 
responsibilities. This committee 
passed a motion to ask the Board of 
Governors to send a resolution in 
support of ERA to the Florida Legis- 
lature. It also appointed a subcom- 
mittee to study the issue of limitation 
on federal court jurisdiction. It is also 
looking into the development of a 
CLE program on individual rights 
and responsibilities for the 1982-83 
year. 


Local Bar Association Liaison 
Committee 


The committee would like to begin 
a visitation program to the local bar 
associations by a member of The 
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Florida Bar staff. This would hope- 
fully result in an exchange of infor- 
mation. The committee felt these per- 
sonal visits with local bar committees 
or their bar executives would assist 
both entities in learning programs and 
needs of one another. The committee 
recommended the preparation of a 
brochure on successful local bar 
programs to include the following 
information: name of the program, 
budget requirements, funding 
sources and contact person. The 
committee also wants to work very 
closely with the Law Week and the 
American Citizenship Committee in 
planning next year’s Law Week. 
They hope to havea workshop for all 
volunteer Bar leaders and Law Week 
chairmen. 


Long Range Planning Committee 
The purpose of this committee is to 

operate as a “think tank” for the Bar 

and present issues for the future that 


will be affecting the Bar. The 
committee is working with the Board 
of Governors’ Function and Review 
Committee and with the Budget 
Committee so there will be no 
unnecessary duplication of efforts. 
The committee discussed the 
possibility and feasibility of a scien- 
tific poll of the members of The 
Florida Bar unlike the survey now 
conducted every two years. The 
committee will explore this possi- 
bility further. 


Corporate Counsel Subcommittee 
of the Member Relations Committee 


A consensus of the subcommittee 
is that this group should include those 
members of The Florida Bar who are 
not in private practice and not em- 
ployed by any governmental entity. 
The main problem seems to be com- 
municating with these members and 
encouraging them to become active 
within the Bar. 


Among issues to be discussed by 
this new committee will be: (1) the 
attorney-employer relationship as an 
outgrowth of the attorney-client 
relationship; (2) ethics of the em- 
ployed lawyer, both in regard to his 
or her conduct and the corporation’s 
conduct; and (3) the unauthorized 
practice issue as it affects the activi- 
ties of both Florida Bar members and 
corporate staff counsel who are not 
admitted in Florida. 

These are summaries of just a few 
of the committees working on your 
behalf with The Florida Bar: If you 
have particular questions about these 
or other committees, we will be glad 
to answer them to the best of our 
ability. From time to time, I hope to 
use this column to pinpoint some of 
the committees which are particu- 
larly moving forward in their areas 
and also to highlight those commit- 
tees that are looking for assistance 
from you as a member of the Bar.o 
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THE PRESENT SITUATION 


By Charles A. Citrin and Edward S. Schwartz 


The 1980 session of the Florida 
Legislature passed amendments to 
the Industrial Development Finan- 
cing Act! (IDFA) which expanded 
the opportunities for the use of in- 
dustrial revenue bond financing as a 
tool of economic development in 
Florida. The new IDFA authorizes 
the issuance of industrial revenue 
bonds to finance projects not autho- 
rized under the old IDFA. 

The new types of projects for 
which the IDFA now explicitly au- 
thorizes industrial revenue bond fi- 
nancing include: agricultural pro- 
cessing and storage facilities; ware- 


housing or distribution facilities; fa- 
cilities for a national, international or 
regional headquarters of a multistate 
or multinational business enterprise; 
tourist facilities such as museums and 
theme parks; convention or trade 
show facilities; urban parking facili- 
ties; trade centers for national or in- 
ternational trade; health care facili- 
ties; airport or port facilities; com- 
mercial projects in slum or blighted 
areas so designated under the provi- 
sions of F.S. Chapter 163; hazardous 
or solid waste facilities; and public 
lodging or restaurant facilities to be 
used in connection with a project 
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qualifying for industrial revenue 
bond financing.? 

In this article, we will first describe 
industrial revenue bond financing 
and its advantages, especially the 
lower financing costs it makes possi- 
ble and then discuss the problems 
industrial revenue bond financing 
raises under the Florida Constitution, 
and in particular the public purpose 
doctrine. We will discuss how the 
Florida Legislature’s historical reluc- 
tance to take full advantage of the 
possibilities for industrial revenue 
bond financing had placed Florida at 
a competitive disadvantage with 
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Industrial revenue 
bond financing in Florida 


other states, a disadvantage which 
the new IDFA will help alleviate. 
Through a hypothetical case, we will 
then discuss the procedure for obtain- 
ing industrial revenue bond financing 
for a commercial project in a slum 
and blighted area in a large urban 
county, Dade County. 


Official 
Reporter 


for: 


Finally, we will contend that the 
new IDFA provisions are constitu- 
tional, a conclusion which the recent 
Florida Supreme Court cases of State 
v. Leon County and State v. Volusia 
County Industrial Development Au- 
thority support.’ This article does 
not include within its scope a dis- 
cussion of the federal income tax 
considerations in industrial revenue 
bond financing.‘ Industrial revenue 
bonds earn tax-exempt interest only 
if they qualify under §103(b) of the 
Internal Revenue Code. An under- 
standing of §103(b) is thus vital to 
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any industrial revenue bond finan- 
cing project. 

It should be noted that while indus- 
trial revenue bond financing is under 
attack in the U.S. Congress, Congress 
has, as of the date of the writing of 
this article,* taken no final steps to re- 
strict the availability of the tax ad- 
vantages of industrial revenue bonds. 


Overview of industrial revenue 
bond financing 


An industrial revenue bond is a 
bond issued by a governmental unit 
to finance a capital project of a pri- 
vate sector entity. Because the interest 
which the holders of industrial reve- 
nue bonds receive is exempt from 
federal income tax, the governmen- 
tal issuer of these bonds can attract 
bond purchasers at an interest rate 
lower than the rate it would have had 
to pay to attract purchasers of bonds 
paying interest that was taxable. The 
governmental issuer passes these 
interest cost savings on to the private 
developer of the project in the form 
of lower lease, purchase, or loan pay- 
ments for the project which the in- 
dustrial revenue bonds are financing. 

For a large project during this re- 
cent period in which the prime rate 
of interest has exceeded 20 percent, 
the savings in reduced financing 
costs for the private developer can be 
considerable. For example, a three or 
four percent reduction in the rate of 
interest payments on a $4,000,000 
project will save the private de- 
veloper from $120,000 to $160,000 a 
year in interest costs. The purpose 
behind the federal tax exemption is 
to give private developers an incen- 
tive to develop certain types of de- 
sired projects described in $103(b) of 
the Internal Revenue Code. 

An industrial revenue bond is 
exempt from federal income tax if 
the bond meets the requirements of 
§103(b). The issuer of the bond must 
be a state or local government agen- 
cy. The industrial revenue bond does 
not, however, pledge the faith, cred- 
it, or taxing power of the governmen- 
tal issuer. The issuer, be it a county, a 
municipality, or an industrial devel- 
opment authority set up specifically 
to issue industrial revenue bonds, 
uses the bond proceeds to provide 
for land acquisition and the construc- 
tion of the project being financed. 

The private developer which ob- 


tains the industrial revenue bond fi- 
nancing, which we shall call the 
“private user,” takes possession of the 
project under a contract with the 
governmental issuer. This contract 
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may be a lease, a lease-purchase or 
an installment purchase agreement.® 
The revenues derived from the bond- 
financed project provide the private 
user with the money to pay the 
governmental issuer the rent, pur- 
chase price, or loan repayments on 
the project. These payments, toge- 
ther with any private security or 
guarantees, are typically the only 
source from which the governmental 
issuer may pay principal and interest 
on the bonds. The governmental 
issuer may not use its revenues to 
service the debt and the bondholders 
cannot force it to do so.” 

The advantages of industrial reve- 
nue bond financing in addition to the 
lower interest cost are that such 
financings can provide 100 percent 
financing for a project, the private 
user retains tax advantages such as 
depreciation and the investment tax 
credit, and the bonds are exempt 
from registration under federal 
securities laws.8 


Florida law before and after 1980— 
the public purpose doctrine 


Prior to the new IDFA Florida had 
not attempted to even approach 
taking full advantage of the range of 
uses permitted for industrial revenue 
bonds under the Internal Revenue 
Code. The Florida courts had con- 
strued the old IDFA to authorize in- 
dustrial revenue bond financing only 
for plants that manufactured or as- 
sembled goods or provided services 
to industry or for airport or seaport 
facilities. A facility which provided 
services directly to consumers was 
not a permissible project under the 
old IDFA.® 

The restrictions which Florida law 
put on the use of industrial revenue 
bonds placed Florida at a competi- 
tive disadvantage in attracting in- 
dustry, since other states had ex- 
panded the permissible uses of such 
bonds to include many more of the 
federally permitted uses.!® The main 
inhibition on the expansion of the 
uses of industrial revenue bonds in 
Florida had been the limited number 
of permitted uses under the old 
IDFA. In addition, §10 of Article VII 
of the Florida Constitution had been 
read to forbid the state from either 
lending its credit to any private enter- 
prise or authorizing a local govern- 
ment to do so. The Constitution of 
1885 at Article IX at §10 had con- 
tained a similar prohibition.!! The 
1968 Constitution, however, contains 
Article VII, §10(c) which qualifies 
this prohibition for certain uses. Sec- 


tion 10(c) allows the state or a local 
government to issue revenue bonds 
to finance or refinance capital pro- 
jects for airport facilities, port facili- 
ties, industrial or manufacturing 
plants. 

The interest on the bonds must be 
exempt from federal income taxation 
and the bonds must be repayable 
solely from revenue attributed to the 
bond-financed project and not from 
general revenues.!? The Florida Con- 
stitution would thus seem to permit 
explicitly the use of industrial devel- 
opment bonds solely to finance or re- 
finance “capital” projects for airport 
facilities, port facilities or industrial 
or manufacturing plants. 


The public purpose doctrine and | 
the 1980 changes 

The Florida Supreme Court devel- 
oped the “public purpose” doctrine 
through which it interpreted the 1968 
Constitution to allow, by implication, 
the issuance of bonds which the “no 
lending of credit” clause would other- 
wise forbid. The Supreme Court thus 
held that the state and local agencies 
do not lend their credit in an unconsti- 
tutional manner when a bond issue 
serves a “public” purpose." 

Of course, the defining of public 
purposes has never been an easy task. 
The Florida Supreme Court had in- 
itially attempted prior to the adop- 
tion of the 1968 Florida Constitution 
to articulate some workable distinc- 
tion between public and private 
purposes. For example, the court had 
held in 1952 that the economic devel- 
opment of a locality, by itself, was 
not a public purpose. The court indi- 
cated that a holding that economic 
development alone constituted a 
public purpose would render the 
“no lending of credit” clause wholly 
meaningless since almost any lawful 
business project would contribute to 
economic development in some 
fashion. !4 

More recently, after the adoption 
of the 1968 Constitution, the Florida 
Supreme Court, instead of attempt- 
ing to fashion its own objective cri- 
teria for differentiating between 
public and private purposes, has de- 
ferred to explicit legislative findings 
that certain classes of projects serve 
a public purpose unless such findings 
are clearly erroneous. Since 1968 this 
standard has allowed the Florida Su- 
preme Court to uphold the constitu- 
tionality under Article VII, $10 of 
challenged bond issues involving 
economic development and revitali- 
zation, housing, and for-profit health 
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care facilities. In each instance bonds 
were authorized by a statute that 
contained an explicit legislative 
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Industrial revenue 
bond financing in Florida 


finding that the purpose of the bond — 


financing was a public purpose.® 

The Florida Legislature in 1980 
recognized the strong presumption 
of constitutionality which a legislative 
finding of public purpose imparted 
to a bond statute. It therefore includ- 
ed such findings in the new IDFA. 
The legislature included in the new 
IDFA words to the effect that it was 
“necessary” and “in the public inter- 
est” to facilitate the financing of the 
projects authorized by the new 
IDFA, that the purposes to be 
achieved by such projects were pre- 
dominantly public purposes, and 
that the types of project which the 
new IDFA authorized served the 
governmental purpose of providing 
for the health, safety, and welfare of 
the people of Florida.'® 

Constitutional questions involving 
the new provisions in the IDFA re- 
main. The legislature has changed 
the IDFA by authorizing new uses 
and finding that these uses serve a 
public purpose. The text of Article 
VII, §10 of the Florida Constitution 
is, however, no different than it was 
in 1979. 

The Supreme Court of Florida has 
recently decided two bond valida- 
tion cases involving the constitution- 
ality of the 1980 IDFA amendments. 
In State v. Leon County and State v. 
Volusia County Industrial Develop- 
ment Authority,"" the court affirmed 
two circuit court validations of issues 
of industrial revenue bonds financing 
private nursing homes operated for 
profit. In the first case, the Leon 
County case, the court noted that 
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under the new IDFA a health care fa- 
cility operated for profit was an au- 
thorized project, and that the defini- 
tion of “health care facility” in the 
IDFA expressly included nursing 
homes. The court noted the legisla- 
tive finding that the health care in- 
dustry was vital to the welfare of the 
people of Florida. The court con- 
strued this declaration to be a legis- 
lative finding that the financing of 
health care facilities operated for 
profit was a public purpose. It de- 
ferred to this legislative finding, as it 
had deferred to other legislative find- 
ings of public purpose in recent 
cases. The court therefore held the 
bond issue to be constitutional under 
the “public purpose” test. 

In light of the deference which the 
Florida Supreme Court has recently 
shown to legislative findings of 
public purpose, the public purpose 
findings in the new IDFA, and the 
cases of State v. Leon County and 
State v. Volusia County Industrial 
Development Authority, the authors 
believe that all of the provisions in 
the new IDFA will be upheld as 
constitutional. 


Urban redevelopment 
hypothetical case 


A hypothetical case will allow us to 
review the application of the new 
IDFA provisions while simultane- 
ously illustrating the procedure for 
obtaining industrial revenue bond fi- 
nancing in one large Florida urban 
county, Dade County. 


In the hypothetical case, a devel- 
oper wishes to build a department 
store in an economically depressed 
urban area of Dade County. The 
project would, if financed by in- 
dustrial revenue bonds, meet the re- 
quirements for the favorable tax 
treatment granted by §103 of the 
Internal Revenue Code.'® Under 
Florida law prior to the passage of 
the new IDFA in 1980, the developer 
could not have financed this project 
with industrial revenue bonds. The 
Jacksonville (IT) decision indicates in 
dicta that retain establishments are 
not included in the category of “in- 
dustrial or manufacturing plant[s].”!® 

One of ihe new uses for industrial 
revenue bonds which the legislature 
added in the new IDFA authorizes 
industrial revenue bond financing 
for the hypothetical project. Section 
159.27(19) authorizes the use of 
industrial revenue bond financing for 
“commercial” projects in “desig- 
nated slum areas or blighted areas.”2° 


In order to qualify for industrial 
revenue bond financing, the hypo- 
thetical department store would 
have to be located in an area desig- 
nated as slum or blighted. Section 
159.27(19) indicates that the terms 
“slum area” and “blighted area” shall 
have the same meaning for the pur- 
poses of the IDFA as they do in the 
Community Redevelopment Act of 
1969.2! 


In Dade County, the governing 
body authorized to designate an area 
as slum or blighted is either the coun- 
ty commission or a city council to 
whom the county commission has 
delegated authority.22 The county 
commission or city council would 
follow the procedures set forth in 
F.S. Chapter 163 by first passing a 
resolution declaring the area in which 
the developer plans to build the 
department store as slum or blighted. 

The developer, with the passage of 
the resolution finding slum or blight, 
must apply for industrial revenue 
bond financing. From this point on, 
the developer’s application is 
handled like that of any other appli- 
cant for industrial development fi- 
nancing. In Dade County, the govern- 
mental entity issuing the industrial 
revenue bonds is the Dade County 
Industrial Development Authority 
(the “Authority”).? 

The developer must file an appli- 
cation with the Authority which sets 
forth the information necessary for 


the Authority to evaluate the project 
under F.S. §159.29.%4 The required in- 


formation varies from county to 


county. In Dade County this infor- 
mation includes the amount of indus- 
trial revenue bond financing re- 
quested, the name of the applicant, 
the state of incorporation of the ap- 
plicant, the principal officers’ names 
and any parent companies of the ap- 
plicant, a description of the proposed 
bond proceeds’ use, a brief descrip- 
tion of the applicant company’s oper- 
ations a statement of the proposed 
security for the bonds, a description 
of any proposed private guarantor, a 
proposed method for sale of bonds, 
estimates of the applicant on the ef- 
fect the proposed project will have 
on the company performance and 
economy of the area surrounding the 
project, and the company’s audited 
financial statements for the preceding 
three years. 

The Authority, through its execu- 
tive director, makes a preliminary 
determination based on the applica- 
tion as to the project’s merit. The 


| 
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Authority may then direct the execu- 
tive director to undertake a more 
detailed analysis of the financial 
soundness, legality, and the economic 
and environmental impacts of the 
project. The county attorney and the 
County Finance Department will re- 
view the project for legality and fis- 
cal soundness during the preliminary 
processing stages. If the Authority 
approves the project after receiving 
the additional information, it will 
pass an inducement resolution au- 
thorizing the execution of a memo- 
randum of agreement between the 
Authority as governmental issuer and 
the applicant as private user of the 
project. The memorandum of agree- 
ment will specify many of the pro- 
posed financing terms. This determi- 
nation is binding under the Dade 
County procedures unless the county 
commission vetoes it.2® The passage 
of the inducement resolution acts as 
an “official action” as that term is de- 
fined by the Internal Revenue 
Code.”” The Internal Revenue Code 
permits only those expenditures 
made after the official action of in- 
ducement to be financed by the pro- 
ceeds of an industrial revenue bond 
issue. 

Following the project’s approval, 
the financing documents needed to 
close the transaction and sell the 
bonds are prepared.” 

For this project validation pro- 
ceedings for the bonds, as described 
in F.S. Chapter 75, would be re- 
quired because of the outstanding 
constitutional issues arising from the 
proposed use under the new IDFA.” 
The outcome of this validation pro- 
ceeding should be favorable in light 
of the deferential attitude of the 
Florida courts on public purpose 
questions. Also, the Florida Supreme 
Court in State v. Miami Beach Re- 
development Agency has already 
held that the alleviation of slum and 
blight conditions through the pro- 
cedures outlined in Chapter 163 
serves a public purpose.*° Following 
a successful validation, the bonds 
would be issued. 


Conclusion 


The new IDFA will enable Florida 
to compete more successfully in the 
development of new business with 
other states which have utilized 
industrial revenue bond financing 
more aggressively than Florida.O 


1Fla. Laws 1980, Ch. 80-287. The Industrial 
Development Financing Act is codified in 
Fa. Stat. §§159.25-.43. We shall refer to the 
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Industrial revenue 
bond financing in Florida 


Industrial Development Financing Act, as 
amended in 1980, as the “new IDFA” and to 
earlier versions of the Act as the “old IDFA.” 
The sponsors of Ch. 80-287 were Rep. Barry 
Kutun of Miami Beach and Senator Paul 
Steinberg. The authors wish to thank Thomas 
Ross McSwain, legislative analyst for the 
House Committee on Tourism and Economic 
Development, and John Haley, executive 
director of the Metropolitan Dade County 
Industrial Development Authority, for their 
assistance. 

2Fxa. Stat. §159.27(8) - (17), (19) (1980). 

3State v. Leon County, 6 F.L.W. 431, —— 
So.2d _______, No. 60,716 (Fla. June 25, 
1981) (Fia. Stat. §159.27(16) (1980), added in 
1980 to authorize the use of industrial revenue 
bonds to finance the construction of health 
care facilities operated for profit, is 
constitutional). The Court in State v. Volusia 
County Industrial Development Authority, 6 
F.L.W. 454, So.2d ___, No. 60,603 (Fla. 
July 9, 1981) reaffirmed the holding of State v. 
Leon County. 

4See I.R.C. §103(b) and the Regulations 
and revenue rulings thereunder. 

5The authors completed this article in 


September, 1981. 

8 See Fia. Stat. §159.27(18) (1980) (defini- 
tion of “financing agreement”); FLa. Start. 
§159.28(3) (1980) (power to execute “financing 
agreement” substituted for power to lease). 
The IDFA now explicitly authorizes the gov- 
ernmental issuer to execute an installment pur- 
chase or lease-purchase agreement with the 
private user, as well as a pure lease. 


7Fia. Stat. §159.30 (1979); see Id. 
§159.33(2) (monies advanced for project to be 
repaid from the lessee or the bond proceeds). 

815 U.S.C. §77c(a)(2)(1976). 

®See State v. Jacksonville Port Authority, 
266 So.2d 1 (Fla. 1972) (Jacksonville I) 
(bottling plant a permissible project); State v. 
Jacksonville Port Authority, 305 So.2d 166 
(Fla. 1974) (Jacksonville II) (laundry for in- 
dustrial uniforms a permissible project). 

10For example, before 1980, 29 states other 
than Florida already allowed the use of 
industrial revenue bonds to finance for profit 
private health care facilities, but Florida did 
not; 23 allowed the use of industrial develop- 
ment bonds for agricultural processing facili- 
ties, but Florida may not have; and 30 states 
allowed industrial revenue bond financing for 
corporate headquarters facilities, but Florida 
did not. REPoRT ON INDUSTRIAL REVENUE BoNps 
PREPARED BY THOMAS Ross McSwalIN FOR THE 
ComMITTEE ON TourisM & EcoNoMIc DEVELOP- 
MENT OF THE FLORIDA House OF REPRESENTA- 
TIvEs, at 8-9 (hereinafter REPorT). 

"Fra. Const. Art. VII, §10. The Florida 
Constitution of 1885, Art. IX, §10, prohibited 
the lending of credit by the state or by local 
governments to private enterprise. 
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12FLa. Const. Art. VII, §10(c). 

13 See Nohrr v. Brevard County Educational 
Facilities Authority, 247 So.2d 304 (Fla. 1971); 
State v. Leon County, Vol. 6, no. 27 F.L.W. 
431. , No. 60,716 (Fla. June 25, 
1981). 

'4State v. Town of North Miami, 59 So.2d 
779, 785 (Fla. 1952); State v. Clay County 
Development Authority, 140 So.2d 576, 580- 
81 (Fla. 1962). 

5See, e.g., State v. Miami Beach 
Redevelopment Agency, 392 So.2d 875, 889-91 
(Fla. 1980); Wald v. Sarasota County Health 
Facilities Authority, 360 So.2d 763 (Fla. 1978). 
Compare State v. Housing Finance Authority 
of Polk County, 376 So.2d 1158 (Fla. 1979) 
(Financing housing construction is a public 
purpose in light of a legislative finding of the 
public purpose of housing construction in the 
Housing Finance Authority Act) with State v. 
Washington County Development Authority, 
178 So.2d 573 (Fla. 1965) (no legislative find- 
ing of public purpose; housing construction 
found not to be a public purpose). 


16Fia. Stat. §159.26 (1980). The old IDFA, 
in contrast, had more limited findings of 
public purpose. The old IDFA stated merely 
that the financing of the authorized projects 
was in the public interest and that such 
financing would effectuate the purpose of 
Fa. Const. Art. VII, §10(c). Section 159.26 of 
the new IDFA states that the public purposes 
of the statute include the effectuation of the 
purposes of Art. VII, §10(c). The section does 
not, however, limit the public purposes of 
IDFA to the effectuation of Art. VII, §10. 

'7State v. Leon County, 6 F.L.W. 431, ___ 
So.2d —, No. 60,716 (Fla. June 25, 1981), 
see State v. Volusia County Industrial Devel- 
opment Authority, 6 F.L.W. 454, é 
So.2d —__, No. 60,603 (Fla. July 9, 1981). 

§103(b). 

19See 305 So.2d at 169 (dicta). 

20See State v. Miami Beach Redevelopment 
Agency, 392 So.2d 875 (Fla. 1980). Fa. Stat. 
§163.340(7) and (8) define “slum” and “blight,” 
respectively. 

21FLa. Stat. Ch. 163 (1981). The definitions 
of “slum area” and “blighted area” are in 
§$§163.340(7) and 163.340(8), respectively. 

2Fia. Stat. §163.355 (1979); see Id. 
§163.410 (1979) (In counties with home rule 
charter the governing body authorized to 
make the finding of slum or blight is the county 
commission or a city council to which the 
county has delegated this authority). 

23See Fa. Stat. §159.47(6) (1980). 

24F ia. Stat. §159.29 (1980). The determina- 
tion of the county commission that a project 
meets the requirements of §159.29 is con- 
clusive. 

23Dade County Industrial Development 
Authority, A GuipE To INDUSTRIAL 
DEVELOPMENT Bonn FINANCING IN DADE 
County, 8 (1981) (hereinafter Gume). 

at 8-9. 

27See Treas. Regs. §1.103-8(a)(5). 

28GuneE at 8-9. Section 159.34(1) authorizes 
the local agency (Industrial Development 
Authority) to sell the bonds in whatever man- 
ner it thinks best. Fia. Stat. §159.34(1) 
(1979). The Dade County Industrial 
Development Authority prefers to leave the 
provisions for sale of the bonds to the user of 
the project, although it reserves the right to 
reject any proposed investment banker or 
private placement investor for good cause. 

29FLa. Stat. Ch. 75 (1979) sets out the 
validation procedure. 

%°State v. Miami Beach Redevelopment 
Agency, 392 So0.2d 875, 891 (Fla. 1980). 
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Appellate review of judgments and 
_. sentences entered pursuant to 


and nolo 
pleas Florida 


By William A. Haddad 


... ajudgment entered on a plea of guilty or- 
dinarily cannot be reviewed by appeal. Baggs 
v. Frederick 168 So. 252 (Fla. 1936) 


. .. under the law of Florida an accused in a 
criminal case has a legal right to a review of a 
judgment of conviction entered against him, 
though he pleaded guilty. The rule announced 
in the Baggs case . . . has no support, either in 
the statutory or judicial law of Florida. Ramey 
v. State 199 So.2d 104 (Fla. 2d D.C.A. 1967) 


Although the dicta in Baggs, quot- 
ed above, was never the law in Flori- 
da, there have always been substan- 
tial restrictions on the scope of ap- 
pellate review of judgments entered 
pursuant to guilty pleas. Review of 
judgments pursuant to nolo con- 
tendere pleas,! while wider in scope, 
has also been subject to substantial 
limitations. 

These limitations have been ex- 
panded in recent years by statutory 
law, rules of court and judicial de- 
cisions. It is the purpose of this article 
to review this evolving area of the 
law.? Because sometimes different 
considerations obtain, discussion of 
guilty pleas is separated from that 
pertaining to nolo pleas. After re- 
viewing the historical context and re- 
cent changes in the law (sprinkled 
with a modest amount of commen- 
tary), an attempt is made to compre- 
hensively delineate what may be re- 
viewed and under what circumstan- 
ces for each type of plea. 


Guilty pleas 
Historical context of appellate re- 
view: issues not subject to review 


after a guilty plea—Prior to 1976, 
neither the Florida Statutes nor the 
Florida Rules of Appellate Proce- 
dure specifically addressed the ques- 
tion of a defendant's right to appeal 
after entering a guilty or nolo plea. 
However, the Florida Statutes autho- 
rized appeals by defendants from a 
“final judgment of conviction”? 
without reference to whether such 
final judgments were entered after 
trial or pursuant to pleas. Therefore, 
appeals from judgments after guilty 
pleas have been routinely allowed in 
Florida. One Florida appellate court 
in 1967 went so far as to state that 
“[(n]ot a single criminal appeal in the 
books has been dismissed because 
the judgment appealed from was 
based upon a plea of guilty.” 

Although there was apparently an 
absolute right to appeal after a guilty 
plea, what might be raised on appeal 
was, and is, very much restricted 
compared to an appeal after a trial. It 
is well settled in Florida jurispru- 
dence that a plea of guilty “is more 
than a confession which admits that 
the accused did various acts; it is it- 
self a conviction; nothing remains but 
to give judgment and determine 
punishment.”5 

A judgment entered pursuant to 
such a plea is “based solely upon the 
plea, which is in the nature of a judi- 
cial confession, and not upon any 
evidentiary matters extrinsically ap- 
pearing and going behind such 
plea.”* Therefore, it is commonly 
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said that a guilty plea “waives” all de- 
fects not jurisdictional.” 

The corollary to the above which is 
applicable to appeals is the general 
rule that any alleged errors occurring 
before the acceptance of the guilty 
plea may not be raised on appeal. 
Several related but somewhat dif- 
ferent rationales have been set forth 
in various cases applying this rule. In 
Lee v. State,’ the appellant contended 
that certain evidence was unlawfully 
seized and various other pretrial 
errors had occurred. The appellate 
court held that assuming all the above 
was true, the guilty plea “rendered 
these subjects moot as there no longer 
exists any question of guilt or inno- 
cence of the crime charged.”® 

The stated rationale for denying 
such review is more often similar to 
that expressed in O’Malley v. Wain- 
wright.'"° In that case, petitioner 
raised a Miranda" violation, but the 
court found that Miranda had no ap- 
plication because no confession or 
admission against interest had been 
used against petitioner: “In fact there 
was no trial. He pleaded guilty.” 
The same rationale is used to bar re- 
view of rulings on allegedly illegal 
searches and seizures preceding guil- 
ty pleas.'’ Because there was no trial, 
the allegedly tainted evidence was 
not introduced into evidence and, 
hence, is not considered to have been 
used against the defendant. 

It might be argued that such evi- 
dence could be used against a defen- 
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Appellate review pursuant 
to guilty and nolo pleas 


dant in various ways before trial and 
in fact may have been what prompted 
the guilty plea. This argument is at 
least implicitly rejected in all the 
cases. One reason for rejecting such 
an argument was put forth in Dozier 
v. State.'4 There, appellant attempted 
to raise the validity of a confession on 
appeal after pleading guilty. The 
appellate court declined such re- 
view, stating that it could be assumed 
that any illegal confession would 
have been rejected at trial. Elaborat- 
ing on the Dozier rationale, by plead- 
ing guilty appellate had waived a 
trial and had deprived the trial court 
of a final opportunity to suppress the 
evidence. 

The practitioner of criminal and 
appellate law should be careful to 
distinguish the above “waiver by 
guilty plea” doctrine from two other 
doctrines which sometimes bar ap- 

‘pellate review of pretrial rulings. The 
first of such doctrines is that alleged 
errors must be properly preserved by 
appropriate motions and objections 
in the trial court. However, it is 
important to keep in mind that even 
those pretrial issues presented below 


William A. Haddad is the clerk of the 
Second District Court of Appeal in Lakeland. 
He received his B.A. degree (Phi Beta Kappa) 
and J.D. degree with high honors from the 
University of Florida, where he was executive 
editor of the law review. He also holds the 
LL.M. degree from Yale Law School. Haddad 
is currently vice chairman of The Florida Bar's 
Appellate Rules Committee. 
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and properly preserved may not be 
reviewed on appeal after a guilty 
plea.'s 

The second doctrine sometimes 
precluding appellate review of pre- 
trial rulings pertains to appeals from 
orders denying motions for post- 
conviction relief pursuant to Fla. R. 
Crim. P. 3.850. Only certain types of 
errors may be raised in such collateral 
attacks and on appeal,'® whether the 
case involved a guilty plea or a trial. 

Whitlow v. State"’ is illustrative of 
the restrictions pertaining both to 
Rule 3 motions and to guilty pleas. 
One issue appellant attempted to 
raise in that case was illegal search 
and seizure. The court ruled that this 
issue could not be raised because it 
was not the proper subject of a Rule3 
motion ‘and because appellant 
waived trial by pleading guilty. 

Another issue raised in Whitlow 
concerned the unlawful questioning 
of appellant without counsel present. 
This is an issue properly raised on a 
Rule 3.850 motion to vacate. As to 
this issue, the appellate court de- 
clined review on the sole ground of 
waiver because of the guilty plea. 


Therefore, whether or not a pre- 
trial issue is properly preserved and 
whether or not the attempted mode 
of review is a direct appeal from a 
judgment or sentence or an appeal 
from an order on a Rule 3 motion, a 
guilty plea waives pretrial issues and 
forever insulates them from appel- 
late review. The reports are full of 
cases in which appellants (and their 
attorneys) found to their dismay that 
such review was precluded by the 
plea of guilty. 

Guilty pleas have been held to bar 
review of such pretrial issues as ille- 


gal search and seizure,'® illegal con- 


fessions,!® alibi and “innocence,”2° 
right to speedy trial,?! denial of dis- 
covery deposition rights,” right to be 
speedily taken before a magistrate, 
arrest without a warrant,™ right to 
particulars on crime charged,” right 
against self-incrimination®® and pre- 
trial right to counsel at interro- 
gation.?’ 


Historical context of appellate re- 
view: issues subject ta review after a 
guilty plea—Notwithstanding the 
above rule relating to pretrial issues, 
appellate review of certain other is- 
sues has been generally allowed in 
Florida after guilty pleas. These is- 
sues fall into three main categories. 

The first concerns matters inherent 
in the plea itself. It is well settled that 
“[iJn order to be valid, a plea of guilty 


or of nolo contendere must be en- 
tered entirely voluntarily by a de- 
fendant competent to understand the 
consequences, and must not be in- 
duced by fear, misapprehension, 
persuasion, promises, inadvertence 
or ignorance. 

Whether the guilty plea complies 
with the above standards has been 
reviewed both on direct appeals 
from judgments and sentences®® and 
on appeals from denials of Rule 3. 
motions.” Thus, the waiver rule is 
qualified as follows: “...a voluntary 
plea of guilty waives all defects 
which are not jurisdictional.”! 

The distinction between what may 
may and may not be raised after a 
guilty plea is contrasted in Monge v. 
State.** In that case, appellant at- 
tempted to raise deprival of 
discovery rights, speedy trial denial 
and voluntariness of the guilty plea. 
The appellate court held that the first 
two issues were waived but reviewed 
the voluntariness point on the merits. 
Likewise, in Whitlow v. State™ ap- 
pellant was precluded from raising 
unlawful search and seizure after 
pleading guilty but was allowed to 
raise voluntariness of the plea. 

Matters inherent in the plea, 
raisable after a guilty plea, include 
more than pure voluntariness issues 
such as whether a defendant was 
coerced into pleading guilty. 
Insanity*4 or impaired mental 
faculties because of drugs®® at the 
time of the plea may be raised on 
appeal. A guilty plea must be 
advisedly entered as well as 
voluntary and review has _ been 
allowed of whether appellant had 
been advised of the right to counsel 
when the guilty plea was entered 
without counsel present.*® 
Ineffective assistance of counsel may 
also be raised after a guilty plea by 
way of a 3.850 motion to vacate.*7 A 
rather unique variation of this issue 
was presented in Huckelbury v. 
State.** The appellant had pleaded 
guilty while being represented by an 
assistant public defender who was an 
“imposter” in that he was not a 
member of The Florida Bar. The 
court rejected the waiver doctrine in 
this context and allowed appellate 
review. 

Another issue which might be 
considered inherent in the plea is the 
requirement imposed by Fla. R. 
Crim. P. 3.170(j), that the trial court 
determine a factual basis in addition 
to voluntariness in accepting a guilty 
plea. A guilty plea does not waive 
appellate review of a violation of this 
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* requirement, although the burden is 
on defendant to show prejudice.*® 

The second type of issue that may 
be raised on appeal after a guilty plea 
concerns legality of the sentence 
imposed. To argue that this issue is 
waived by the plea would not be 
logical because the sentence is 
entered after the plea. Legality of 
sentence has two aspects. First, was 
the sentence within the maximum 
imposed by law for the offense of 
which the defendant was found 
guilty? Second, was the sentence 
entered in accordance with the plea 
bargain, if any, leading to the guilty 
plea? Both absolute legality of 
sentence” and whether the sentence 
complied with a plea bargain‘! are 
raisable on appeal after a guilty plea. 

The third type of issue subject to 
appellate review after guilty pleas 
are “jurisdictional” issues. In 
Catanese v. State,*® the appellate 
court set aside a conviction entered 
pursuant to a guilty plea in which the 
information wholly failed to charge a 
crime. The court stated, however, 
that a lesser defect would have been 
waived by the guilty plea. 
Conversely, in Metchik v. State,“ the 
court found that a_ challenged 
information was, at most, subject to 
attack for vagueness and that this was 
waived by the guilty plea. In Pope v. 
State,*4 appellant pleaded guilty toa 
misdemeanor in circuit court, 
although jurisdiction over misde- 
meanor lies in county court. .,The 
appellate court held that “... sucha 
defect, being jurisdictional, cannot 
be cured by consent nor waived by 
guilty plea. It should be empha- 
sized that “jurisdictional” errors 
subject to review after a guilty plea 
comprise an extremely narrow 
category.‘ 

Recent developments on right to 
appeal after guilty pleas—Although 
what might be reviewed on appeal 
after a guilty plea was severely 
limited, there was an absolute right to 
a direct appeal. This led to many 
frivolous appeals from guilty pleas 
for several reasons. A defendant who 
was advised of the right to appeal im- 
mediately upon sentencing after a 
guilty plea could well feel that this 
was the next logical step in the 
criminal justice process, even if such 
defendant had no specific legal com- 
plaint in mind. After all, if the 
defendant were insolvent the appeal 
would cost defendant nothing. Even 
if a defendant had a specific legal 
complaint in mind, it might relate to 
the issues discussed above which are 


waived by a guilty plea and which 
may not be raised on appeal. 
Finally, even if defendant had in 
mind an issue not waived by the plea, 
such issue might more properly be 
the subject of a Rule 3.850 motion for 
postconviction relief than of a direct 
appeal. For instance, if a defendant 
were attacking the voluntariness of 
his plea by alleging that he was 
unlawfully promised or threatened, 
this would often be outside the 
transcript of the arraignment. An 


evidentiary hearing would be 
necessary. Rule 3.850 provides for 
such a hearing (if the allegations are 
sufficient and not otherwise rebutted 
by the record). A direct appeal does 
not. 

Perhaps in response to the number 
of frivolous appeals, the legislature 
enacted F.S. §924.06(3), effective 
July 1, 1976, which provides:* 


A defendant who pleads guilty or nolo 
contendere with no express reservation of the 
right to appeal shall have no right to a direct 
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Appellate review pursuant 


to guilty and nolo pleas 


appeal. Such a defendant shall obtain review 
by means of collateral attack. 

Somewhat similar rules of 
criminal“ and appellate*® procedure 
were later promulgated. 

Requiring a defendant to make a 
collateral attack, whether by way of 
a Rule 3 motion or by a motion to 
withdraw plea, has several virtues. 
First, it requires that defendant 
initially spell out some _ specific 
complaint.® In contrast, the filing of 
an appeal notice requires merely an 
identification of the judgment and 
sentence being appealed. Secondly, 
a vehicle for an evidentiary hearing is 
provided by collateral attack. A final 
virtue in requiring collateral attack 
of issues such as voluntariness is that 
the trial court is given an opportunity 
(often for the first time) to rule on 
such issues before they are presented 
to an appellate court. 

The leading case interpreting the 
new statute and rules is Robinson v. 
State, an appeal to the Florida 


Supreme Court from an order of the 
Fourth District Court of Appeal 
dismissing an appeal after a guilty 
plea as frivolous and contrary to the 
above statute.*2_ Appellant made 
several attacks on the constitution- 
ality of the statute. The Supreme 
Court rejected such attacks, stating 
that:53 

It is our opinion that the statute and our present 
rules reflect a codification of the existing case 
law which holds that a valid guilty plea 
conclusively disposes of all prior issues 
presented in the cause . .. . Neither the statute 
nor our present rules cut off a right of appeal 


from conduct that would invalidate the plea 
itself. 


The above language is somewhat 
troublesome because the statute did 
purport to limit what had previously 
been subject to direct appeal—issues 
inherent in the plea itself (and 
require collateral attack).54 
However, the precise holding of 
Robinson affirmed the dismissal by 
the district court and also contained 
the following language:*5 

Furthermore, we find that an appeal from a 
guilty plea should never be a substitute for a 
motion to withdraw a plea. If the record raises 
issues concerning the voluntary or intelligent 
character of the plea, that issue should first be 
presented to the trial court in accordance with 
the law and standards pertaining to a motion to 
withdraw a plea. If the action of the trial court 
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on such motion were adverse to the defendant, 
it would be subject to review on direct appeal. 


If a motion to withdraw a plea is 
considered a collateral attack (as ina 
Rule 3 motion to vacate) the holding 
of Robinson is perfectly consistent 
with the statute. Whether a right to 
appeal has been cut off becomes 
somewhat a matter of semantics. A 
direct appeal may still be taken from 
a judgment or sentence if the motion 
to withdraw plea was ruled on with- 
in the time for appealing the judg- 
ment or sentence.*® However, subse- 
quent to the statute there is no right to 
appeal a voluntariness issue without 
some kind of collateral attack. 

The latter proposition is illustrated 
by Counts v. State,*" and other cases 
subsequent to Robinson. In Counts, 
the appellant attempted a direct 
appeal from a judgment and 
sentence entered pursuant to a guilty 
plea. The Second District Court of 
Appeal dismissed, holding that if 
voluntariness of the plea was an issue, 
a motion to withdraw was a 
prerequisite to an appeal. Footnote 2 
in Counts pointed out that a Rule 
3.850 motion to vacate would also 
suffice. In contrast to the quote from 
Ramey as to the law in 1967 in note 5 
above, after the enactment of 
§924.06(3) there have been many 
cases dismissing appeals after guilty 
pleas. Thus, contrary to the dicta in 
Robinson, supra, the statute was 
more than a codification of existing 
law. 

In Tolbert v. State,* for example, a 
direct appeal from a judgment and 
sentence pursuant to a guilty plea 
was attempted. There had been no 
motion to withdraw the plea. The 
appeal was dismissed without pre- 
judice to the filing of an application 
for collateral relief. There are many 
other recent cases dismissing similar 
appeals,®® although occasionally an 
appellate court will “affirm” without 
prejudice to seek collateral relief in 
the trial court.®° 

On the other hand, where the 
appellant has filed either a Rule 3.850 
motion for postconviction relief or a 
motion to withdraw guilty plea re- 
view of matters inherent in the plea 
has been allowed,®! even when the 
state has contended that §924.06(3), 
supra, has precluded such review.® 

Another question presented after 
the enactment of the above statute 
was whether a collateral attack wasa 
prerequisite to attacking the legality 
of a sentence on appeal. In Smith v. 
State,® the appellate court reviewed 
the legality of a sentence without a 
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collateral attack concluding that the 
statute “only restricts direct appeals 
from any error which occurs prior to 
the acceptance of the plea... or from 
any error in the acceptance itself.” 
This decision appears sound because 
there is no need for an evidentiary 
hearing to determine if a sentence is 
in excess of that provided by law. In 
contrast, if a sentence is contested be- 
cause it is alleged to be contrary toa 
plea bargain not on the record in 
open court, a collateral attack should 
be made, so that a record can be built 
by way of an evidentiary hearing. 

The enactment of §924.06(3) may 
well have helped in the disposition of 
frivolous appeals but has not pro- 
vided a total solution. The main 
problem is that the appellate court 
has no way to determine at an early 
stage if what appellant will raise is 
permissible. Even many of the dis- 
missals cited above came after the 
filing of briefs and the expenditure of 
much judicial labor. Frustration at 
this situation was recently expressed 
by Chief Judge Dauksch of the Fifth 
District Court of Appeal in Law- 
rence v. State,® an appeal after a 
guilty plea in which there had been 
no motion to set aside plea and where 
the sentence was legal:* 


. .. [F]or some reason unknown to this court, 
trial counsel filed a notice of appeal causing 
the clerk of the court to prepare a many-paged 
record on appeal; the court reporter to prepare 
two transcripts of proceedings in the trial 
court; the assistant public defender in charge 
of appeals to prepare a brief which had to be 
typed with many copies; the assistant attorney 
general to review the matter and file his brief 
and copies after his research, writing and 
typing was done; our clerk’s office to go 


through the many docketing and processing 
steps; a judicial aide of our court, a lawyer, to 
review the entire matter; and three judges of 
this court to spend time and effort in again 


reviewing the matter. . . . The entire time- 
wasting, money-wasting and wheel-spinning 
procedure is not in anyone’s best interests and 
is disruptive of the justice system which should 
and could be better spent deciding truly im- 
portant questions of law and disputes between 
parties. 


It would be far better to weed out 
frivolous appeals at an earlier stage. 
One method for accomplishing this 
might be to require one filing an ap- 
peal from a judgment and sentence 
to specify in the notice of appeal if 
they were pursuant to a guilty plea or 
trial. If the former, further specifica- 
tion would be required as to what 
was going to be challenged and 
whether a motion to withdraw had 
been filed below. If the points to be 
raised were either of the type com- 
pletely waived by a guilty plea or of 


the type not waived but requiring a - 


collateral attack (and no motion to 
withdraw had been filed), the appeal 
could be summarily dismissed. 


Nolo contendere pleas 


Areas where right to review of nolo 
pleas is similar to guilty pleas—As 
with guilty pleas, review of matters 
inherent in the plea is not waived by 
entry of anolo plea. For example, the 
issue of voluntariness may be raised 
on appeal after a nolo plea.® Addi- 
tionally, after the enactment of 
§924.06(3), the Robinson and Counts 
rationale, supra, has been applied to 
nolo pleas.** Thus, in order to raise 
voluntariness on appeal a motion to 
withdraw nolo plea® or a Rule 3 


motion to vacate is a prerequisite. 

The validity of a sentence may be 
reviewed on appeal after a nolo plea 
the same as after a guilty plea, both as 
to absolute legality” and whether the 
sentence is in accordance with a plea 
bargain.”! “Jurisdictional” issues are 
not waived and may be raised after a 
nolo plea.” 

Broader scope of review after nolo 
pleas—In sharp contrast to guilty 
plea law, a doctrine has arisen allow- 
ing review of pretrial rulings on ap- 
peal after a nolo plea. This doctrine is 
commonly known as the “Ashby 
rule.” In Ashby v. State,” the Second 
District Court of Appeal reviewed 
the legality of a search and seizure 
after appellant had reserved the right 
to appeal this issue and plead nolo. 
On certiorari, the Florida Supreme 
Court found conflict with prior deci- 
sions but affirmed the portion of the 
decision allowing appellate review.” 
The Supreme Court found that, al- 
though “novel”: “. . . the practice is 
not objectionable since it expedites 
resolution of the controversy and 
narrows the issues to be resolved.”5 

The Ashby court further pointed 
out that a different result would ob- 
tain if such a reservation was at- 
tempted of a question of fact or pur- 
suant to a guilty plea. 

In the 10 years since Ashby, it can 
truly be said that the situation is no 
longer novel. The reports are full of 
appeals from judgments and senten- 
ces entered pursuant to nolo pleas re- 
serving the right to appeal various 
pretrial issues.”* Probably as many or 
more search and seizure questions 
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have been reviewed on appeal after 
nolo pleas, for example, as after trial. 
However, the practitioner should be 
aware of various restrictions which 
have been imposed as the Ashby 
doctrine has evolved. 

First, as Ashby itself holds, the 
point reserved must be of a legal 
rather than a factual issue. This prob- 
ably means that generally sufficiency 
of the evidence cannot be raised on 
appeal, which is somewhat of a self- 
evident proposition because there 
was no trial. However, an appellant 
has been permitted to raise sufficien- 
cy of the undisputed evidence on ap- 
peal after denial of a Rule3.190(c) (4) 
motion to dismiss, when appellant 
pleaded nolo and reserved the right 
to appeal this issue.” Therefore, the 
requirement that the reserved issue 
must be “legal” as opposed to 
“factual” would appear to be not 
much of a restriction. 

Secondly, in order to appeal these 
pretrial issues there must be a proper 
reservation. If no such reservation is 
made, the appeal is dismissed or af- 
firmed without a review on the 
merits.”8 The question, then, devolves 
as to what constitutes a proper reser- 
vation. 

In Ackles v. State,” the Fourth 
District Court of Appeal put forth a 
kind of implied reservation theory. 
That is, if the entire record shows that 
in pleading nolo an appellant meant 
to reserve the right to appeal a pre- 
trial issue, this would be sufficient. 
There are other cases allowing re- 


view without a rigid reservation re- 


quirement.®° However, the practi- 
tioner would be well advised not to 
rely on these cases. In Jackson v. 
State,*! the Fourth District receded 
from Ackles, stating as follows:®2 
And how is the specific reservation and agree- 
ment to be obtained? . . . The trial court and all 
concerned must understand and agree upon 
the record that the plea is conditioned upon 
the appeal and its outcome. 


Appellate review pursuant 


More recently, the Supreme Court 
has stated that in order to make an 
Ashby reservation, the plea must be 
conditioned on the reservation of a 
specific narrowly drawn question of 
law.®3 It is obvious then that the reser- 
vation should be made at the time of 
entry of the nolo plea in open court. 

In designating the appellate rec- 
ord, the practitioner should keep in 
mind the reservation requirement 
and designate at least that portion of 
the arraignment transcript showing 
such reservation. The natural ten- 
dency is to designate only the tran- 
script of the hearing at which the sub- 
stantive pretrial issue being raised on 
appeal was decided (such as a sup- 
pression hearing). Occasionally, an 
appellate court will require the rec- 
ord to be supplemented to show 
whether a proper reservation was 
made.*4 

The requirement of reserving a 
pretrial issue for appeal should not be 
confused with the requirement for 
preserving the issue for review by 
filing motions or objections in the 
trial court. Both are necessary.® Ad- 
ditionally, a reservation is only ef- 
fective pursuant to a nolo plea and 
should not be made in connection 
with a guilty plea.** Finally, if not re- 
served for appeal, the pretrial issue 
may not be raised by collateral attack 
and appeals from such attack.*” 

A more recent requirement judi- 
cially engrafted on the Ashby doc- 
trine is that the issue reserved be “dis- 
positive.” The leading case imposing 
this requirement is Brown v. State,®8 
although several prior cases held like- 
wise.®® In Brown, petitioner plead 
nolo upon condition that he be al- 
lowed to appeal the denial of a mo- 
tion to suppress his confession. There 
was other evidence to support the 
charge against petitioner which was 
not challenged. The Brown court 
held that the issue reserved was not 
“dispositive of the case” and could 
not be raised on appeal. The practical 
reason for imposing such a require- 
ment was perceived by the court as 
follows: 


The practice of allowing an appeal after a 
plea of nolo contendere is grounded upon the 


Chicago Title 


belief that “it expedites resolution of the con- 
troversy and narrows the issues to be resolved.” 
These purposes are poorly served and, indeed, 
thwarted when a defendant is permitted to 
appeal nondispositive pretrial rulings. Instead 
of expediting resolution of the controversy, 
the procedure prolongs litigation by sanction- 
ing, in effect, an interlocutory appeal. Because 
of the nondispositive nature of the appeal, the 
defendant faces the prospect of a trial even if 
he prevails on appeal. The inevitable is not 
avoided but merely postponed, thus further 
burdening the already severely taxed re- 
sources of our courts. 

This reasoning is based, in part, on 
a false premise. The language that 
defendant faces the prospect of a 
“even if he prevails on appeal” 
should read “only if he prevails on 
appeal.” If defendant loses the nar- 
row legal issue raised on appeal, de- 
fendant is bound by the nolo plea and 
the judgment and sentence entered 
thereon. This is different than a pre- 
judgment interlocutory appeal. A 
trial is not “inevitable.” Indeed, a trial 
is not even probable in most cases be- 
cause the appellant does not prevail 
in the majority of appeals. 

In those relatively few cases in 
which appellant does prevail, it is 
true that appellant has the right toa 
trial after the appeal. However, isn’t 
even this situation less wasteful of ju- 
dicial resources than a trial at which 
illegal evidence is introduced (even 
though nondispositive), leading to a 
full appeal resulting in a reversal®! 
and a new trial? A countervailing ar- 
gument is that even when defend- 
ants realize they cannot reserve a 
nondispositive issue for appeal some 
will continue to plead nolo anyway 
and not force a trial. Which argument 
is more near the mark could perhaps 
only be determined by empirical 
research. 

Regardless of the above, the dis- 
positiveness doctrine is now firmly 
entrenched in Florida law. The 
Brown court gave three examples of 
dispositive issues: 

1. sufficiency of the charging 
documents, 

2. the constitutionality of a con- 
trolling statute, and 

3. the suppression of contraband 
which a defendant is charged with 
possessing. 

In contrast, the Brown court held 
that “. . . as a matter of law a confes- 
sion may not be considered disposi- 
tive of the case for purposes of an 
Ashby nolo plea.” It was recog- 
nized that a confession could in fact 
be dispositive but decided that a 
case-by-case determination would 
be too unwieldly and time consum- 
ing. It was further stated that a trial 


: 
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judge’s determination of dispositive- 
ness would be overturned only upon 
a showing of a clear abuse of dis- 
cretion. 

After Brown, the question arose as 
to what kind of mandate to fashion if 
the issue reserved for appeal was 
found nondispositive. The district 
courts of appeal have generally taken 
a cue from Brown and allowed with- 
drawal of the plea on remand,™ at 
least if the state has not been pre- 
judiced in presenting its case by the 
passage of time. If the nolo plea was 
entered after Brown, the appellant is 
not given the option of withdrawing 
the plea on remand after a finding of 
nondispositiveness.*® 

Determinations of dispositiveness 
have, maybe of necessity, proceeded 
on a case-by-case basis and involved 
a good deal of judicial labor. One 
finds such determinations made by a 
variety of means: 

1. the nature of the legal issue 
raised,” 

2. a review of the issue in the total 
context of the record,® 

3. a remand to the trial judge for a 
determination,” and 

4. stipulation of the parties. 


Substantive issues which have 
been determined to be dispositive in- 
clude challenges to searches and sei- 
zures especially when the charge is 
unlawful possession of the items 
seized;!®! the validity of a victim’s in- 
court identification;!® and a Fla. R. 
Crim. P. Rule 3.190(c)(4) challenge 
to the sufficiency of the state’s 
case.!® The constitutionality of the 
statute under which defendant was 
charged would be a dispositive is- 
sue.!“ Notwithstanding Brown, two 
district courts of appeal have held a 


“Jurisdictional 


confession dispositive whenit was 
stipulated by all parties that the state 
could not proceed without it.!% 

Generally, confessions have been 
held nondispositive.'* Other pre- 
trial issues held nondispositive in- 
clude denial of motion for continu- 
ance,!® admissibility of an alcohol 
test! and denials of motions to sup- 
press fruits of a search and seizure. 
Cases holding the latter category 
nondispositive have done so when 
there was other evidence such as eye- 
witness testimony!™ and where the 
motion to suppress was directed 
toward less than all the physical evi- 
dence seized.!!® 

If one takes the initial determina- 
tion of dispositiveness as a final de- 
terminiation for all purposes, it 
would follow that if a reversal on the 
merits of the pretrial issue is en- 
tered, the appellate court should al- 
ways remand with directions for dis- 
charge. Occasionally cases remand 
with this mandate.!!! Obviously, 
some determinations of dispositive- 
ness would be so clear that an appel- 
late mandate to discharge would be 
appropriate. However, it is this 
writer’s view that a preliminary de- 
termination of dispositiveness should 
be considered a prima facie one for 
purposes of appellate review only 
and a mandate on reversal should not 
necessarily require a discharge. 


Conclusion 


The appellate practitioner at- 
tempting to obtain review after a 
guilty or nolo plea faces many ob- 
stacles not present in appeals after 
trial. Some of these obstacles may be 
overcome by a knowledge of the 
proper mode of review. Some issues 


Matters “inherent 


are not subject to any mode of review 
once such pleas are entered. In either 
case, a knowledge of the applicable 
principles is helpful. The chart below 
represents an attempt to capsulize 
the present principles regarding re- 
view after guilty and nolo pleas. o 


Hereinafter referred to as “nolo pleas.” 

2In 1975, the Florida Supreme Court esti- 
mated that “ . . . fifty to sixty percent of the 
post-conviction proceedings heard in the 
federal and state courts come from defendants 
who have entered a plea of guilty.” Williams v. 
State, 316 So.2d 267 (Fla. 1975). 

3Fia. Stat. §924.06(a)(1975). 

4Ramey v. State, 199 So.2d 104, 106 (Fla. 3d 
D.C.A. 1967). 

5Robinson v. State, 373 So.2d 898, 902 (Fla. 
1979). 

®Steinhauser v. State, 228 So.2d 446, 448 
(Fla. 2d D.C.A. 1969). 

7See, Manning v. State, 203 So.2d 360 (Fla. 
2d D.C.A. 1967). 

8172 So.2d 621 (Fla. Ist D.C.A. 1965). 

9Td. at 622. 

10937 So.2d 813 (Fla. 2d D.C.A. 1970). 

1! Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 
1602, 16 L.Ed.2d 694 (1966). 

12See, O’Malley v. Wainwright, 237 So.2d 
816 (Fla. 2d D.C.A. 1970). 

13 See, Kirkland v. State, 165 So.2d 774 (Fla. 
3d D.C.A. 1964). 

14192 So.2d 506 (Fla. 2d D.C.A. 1966). 

16See Brown, Collateral Post Conviction 
Remedies in Florida, 20 U. Fra. L. Rev. 306 
(1968). 

17956 So.2d 48 (Fla. 2d D.C.A. 1971). 

187d. See also, Lee v. State, 172 So.2d 621 
(Fla. lst D.C.A. 1965). 

19See, Dozier v. State, 192 So.2d 506 (Fla. 2d 
D.C.A. 1966); and Gibson v. State, 173 So.2d 
766 (Fla. 3d D.C.A. 1965). 

20See, Steinhauser v. State, 228 So.2d 446, 
448, (Fla. 2d D.C.A. 1969). 

21 See, Monge v. State, 286 So.2d 34 (Fla. 3d 
D.C.A. 1973). 

21d. 

23See, Lee v. State, 172 So.2d 621 (Fla. Ist 
D.C.A. 1965). 

24See, Hines v. State, 195 So.2d 605 (Fla. 2d 
D.C.A. 1967). 


Genero! pretrial 
Issues (legality of 
searches, confes- 
sions, etc.) 


in the plea” (volun- 
tariness of plea, 
counsel! at plea, etc.) 


Postplea legality 
of sentence 


Postplea sentence 
in accord with plea 
bargain? 


Completely waived- 
may not be raised on 
direct appeal or by 
collateral attack. 


Generally, may be 
raised on direct ap- 
peal only if motion to 
withdraw plea was 
made in trial court. 
These issues also rais- 
able on a Rule 3.850 


- motion to vacate and 


on appeal therefrom. 


May be raised on 
direct appeal or by 
Rule 3.850 collateral 
attack and appeals 
therefrom. 


Generally, should be 
raised by motion to 
withdraw plea or by 
Rule 35.850 motion to 
vacate, and appeal 
therefrom - especially 
if alleged bargain is 
off the record. 


Gullty May be raised on 
pleas direct appeal or 
by collateral 
attack. 
Nolo Same as above. 
pleas 


May be raised on di- 
rect appeal if specif- 
ically reserved at time 
of plea and if disposi- 
tive of the case. 


Same as above. 


Same as above. 


Same as above 
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See, Morris v. State, 255 So.2d 704 (Fla. 
4th D.C.A. 1971). 

26 See, Manning v. State, 203 So.2d 360 (Fla. 
2d D.C.A. 1967). 

27See, Whitlow v. State, 256 So.2d 48 (Fla. 
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Stovall v. State, 252 So.2d 376, 378 (Fla. 
4th D.C.A. 1971). 

29 See, Pierce v. State, 318 So.2d 501 (Fla. 1st 
D.C.A. 1975); and Hunt v. State, 306 So.2d 180 
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See Wilson v. State, 378 So.2d 1258 (Fla. 
Ist D.C.A. 1979); and Tucker v. State, 243 
So.2d ;186 (Fla. 2d D.C.A. 1971). 

31Sands v. State, 202 So.2d 141 (Fla. 2d 
D.C.A. 1967). 

32986 So.2d 34 (Fla. 3d D.C.A. 1973). 

33956 So.2d 48 (Fla. 2d D.C.A. 1971). 

%4See Holmes v. State, 374 So.2d 944 (Fla. 
1979). 

35See Gunn v. State, 379 So.2d 431 (Fla. 2d 
D.C.A. 1980). 

36See Rollins v. State, 299 So.2d 586 (Fla. 
1974); and Covington v. State, 353 So.2d 211 
(Fla. 3d D.C.A. 1977). 

37See Lesley v. State, 370 So.2d 85 (Fla. 2d 
D.C.A. 1979); and Capshaw v. State, 362 So.2d 
429 (Fla. 2d D.C.A. 1978). 

38377 So.2d 400 (Fla. 3d D.C.A. 1976). 

The leading case interpreting the factual 
basis rule is Williams v. State, 316 So.2d 267 
(Fla. 1975). See also, Waugh v. State, 388 So.2d 
253 (Fla. 3d D.C.A. 1980), a recent appeal after 
guilty plea reversing because of insufficient 
factual basis. 

40See Prunty v. State, 360 So.2d 147 (Fla. Ist 
D.C.A. 1978); and Smith v. State, 358 So.2d 
1164 (Fla. 2nd D.C.A. 1978). 

41 Brown v. State, 245 So.2d 41 (Fla. 1971) is 
the leading case approving the concept of plea 
bargains in Florida. While a plea bargain may 
not be specifically enforced, failure of the 
judge to abide by the bargain entitles a 
defendant to withdraw the guilty plea. See 
also, Davis v. State, 308 So.2d 27 (Fla. 1975); 
Morton v. State, 317 So.2d 145 (Fla. 2d D.C.A. 
1975); and Odom v. State, 310 So.2d 770 (Fla. 
2d D.C.A. 1975). 
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42951 So.2d 572 (Fla. 4th D.C.A. 1971). 

48986 So.2d 269 (Fla. 3d D.C.A. 1973). See 
also, Bridges v. State, 376 So.2d 233 (Fla. 
1979). 

44968 So.2d 173 (Fla. 2d D.C.A. 1972). 

451d. at 176. 

46Certainly, many of the issues which have 
been held completely waived by the entry of a 
guilty plea are fundamental issues, even 
though not considered jurisdictional. See notes 
18 through 21, supra. 

47Fla. Laws, Ch. 76-274. 

48Fla. R. Crim. P. 3.172(c)(IV). 

49Fla. R. App. P. 9.140(b)(1). 

50See, Fla. R. Crim. P. 3.850. 

51373 So.2d 898 (Fla. 1979). 

52Robinson v. State, 354 So.2d 1004 (Fla. 4th 
D.C.A. 1977). 

537d. at 902. 

54See Fra. Stat. §924.06(3) (1979). It is 
recognized that the construction given the 
statute in Robinson was somewhat dictated by 
the constitutional attacks on the statute. 

55Robinson v. State, 354 So.2d 902 (Fla. 4th 
D.C.A. 1977). 

56Fla. R. Crim. P. 3.170(f) provides that a 
motion to withdraw a guilty plea may be made 
at any time before sentence. However, the 
Florida Supreme Court has cited Standard 2.1, 
Pleas of Guilty, A.B.A. STANDARDS OF CRIMINAL 
Justice, with approval, so as to allow a motion 
to withdraw to be made subsequent to 
sentence. See Williams v. State, 316 So.2d 273 
(Fla. 1975). If a motion to withdraw is made 
after the time for appeal from the judgment 
and sentence, there appears to be no rule or 
statutory authority providing for an appeal 
from an order of denial. If questioned, 
however, the order could be treated as a Rule 
3.850 order, which is appealable. 

57376 So.2d 59 (Fla. 2d D.C.A. 1979). 

58388 So.2d 1295 (Fla. 5th D.C.A. 1980). 

59 See, e.g., Graff v. State, 389 So.2d 333 (Fla. 
5th D.C.A. 1980); Bryant v. State, 360 So.2d 
146 (Fla. 2d D.C.A. 1978); and Honeycutt v. 
State, 359 So.2d 503 (Fla. 2d D.C.A. 1978). 

60 See Miller v. State, 388 So.2d 1094 (Fla. 5th 
D.C.A. 1980). 

61 See, e.g., Wilson v. State, 378 So.2d 1258 
(Fla. lst D.C.A. 1979); Campi v. State, 371 
So.2d 1085 (Fla. 4th D.C.A. 1979); and Carter 
v. State, 369 So.2d 968 (Fla. 3d D.C.A. 1979). 

82 See Hollis v. State, 374 So.2d 1164 (Fla. 4th 
D.C.A. 1979). 

63358 So.2d 1164 (Fla. 2d D.C.A. 1978). 

at 1165. 

85385 So.2d 167 (Fla. 5th D.C.A. 1980). 

861d. at 168. 

87 See, e.g., Anderson v. State, 352 So.2d 1210 
(Fla. 1st D.C.A. 1977); State v. Braverman, 348 
So.2d 1183 (Fla. 3d D.C.A. 1977); and Ford v. 
State, 317 So.2d 473 (Fla. lst D.C.A. 1975). 

88 See Johnson v. State, 388 So.2d 621 (Fla. 
5th D.C.A. 1980). 

®8Although the rule providing for 
withdrawal of pleas refers to guilty pleas only, 
it has been expressly applied to nolo pleas. See 
Rule 3.170(f); and Humphries v. State, 336 
So.2d 432 (Fla. lst D.C.A. 1976). 

7 See Anderson v. State, 392 So.2d 328 (Fla. 
2d D.C.A. 1981). 

71 See Freeman v. State, 376 So.2d 294 (Fla. 
2d D.C.A. 1979). 

72See Peel v. State, 159 So.2d 281 (Fla. 2d 
D.C.A. 1963). 

73998 So.2d 400 (Fla. 2d D.C.A. 1969). 

74State v. Ashby, 245 So.2d 225 (Fla. 1971). 

Id. at 228. 

76 See, e.g., cases cited in notes 101 through 
105, infra. 

7 See Preston v. State, 373 So.2d 451 (Fla. 2d 


D.C.A. 1979). 

78 See, e.g., Johnson v. State, 388 So.2d 621 
(Fla. 5th D.C.A. 1980); Adams v. State, 371 
So.2d 150 (Fla. lst D.C.A. 1979); and Beverly 
v. State, 330 So.2d 515 (Fla. lst D.C.A. 1976). 

79970 So.2d 39 (Fla. 4th D.C.A. 1972). 

80See Perry v. State, 296 So.2d 505 (Fla. 3d 
D.C.A. 1974); and Trivette v. State, 244 So.2d 
173 (Fla. 4th D.C.A. 1971). 

81994 So.2d 114 (Fla. 4th D.C.A. 1974). 

827d. at 115. 

83See McNamara v. State, 357 So.2d 410 
(Fla. 1978). 

84 See Beverly v. State, 330 So.2d 515 (Fla. Ist 
D.C.A. 1976). 

85 See Griffin v. State, 376 So.2d 1173 (Fla. 
Ist D.C.A. 1979). 

86 See Rece v. State, 333 So.2d 494 (Fla. 4th 
D.C.A. 1976). 

87 See Cassiani v. State, 384 So.2d 47 (Fla. Ist 
D.C.A. 1980). 

88376 So.2d 382 (Fla. 1979). 

89See, First Amendment Foundation of 
Florida, Inc. v. State, 364 So.2d 450 (Fla. 1978); 
and Tiller v. State, 330 So.2d 792 (Fla. Ist 
D.C.A. 1976). 

%See Brown v. State, 376 So.2d 384 (Fla. 
1979). 

81 Tf the tainted evidence was a material part 
of the state’s case, even though not dispositive 
in itself, an appellate court would probably 
not apply the harmless error doctrine. 

See Brown v. State, 376 So.2d 385 (Fla. 
1979). 

37d. 

94 See, e.g., McCowen v. State, 381 So.2d 284 
(Fla. 3d D.C.A. 1980); Phillips v. State, 379 
So,2d 1291 (Fla. 4th D.C.A. 1979); and Rouch 
v. State, 378 So.2d 1302 (Fla. 5th D.C.A. 1980). 

9% See Gibson v. State, 386 So.2d 588 (Fla. 3d 
D.C.A. 1980); and Pittman v. State, 382 So.2d 
1297 (Fla. 2d D.C.A. 1979). 

9% See Hardison v. State, 385 So.2d 738 (Fla. 
2d D.C.A. 1980). 

97 See Gray v. State, 381 So.2d 303 (Fla. 2d 
D.C.A. 1980). 

% See Correal v. State, 387 So.2d 524 (Fla. 
4th D.C.A. 1980); and Webb v. State, 373 So.2d 
400 (Fla. 1st D.C.A. 1979). 

99 See Gainey v. State, 386 So.2d 904 (Fla. 4th 
D.C.A. 1980). 

100 See Jackson v. State, 382 So.2d 749 (Fla. 
Ist D.C.A. 1980). 

101 See, e.g., Hurt v. State, 388 So.2d 281 
(Fla. lst D.C.A. 1980); Franklin v. State, 374 
So.2d 1151 (Fla. 3d D.C.A. 1979(; and Taylor 
v. State, 355 So.2d 180 (Fla. 3d D.C.A. 1978). 

102 See Busiello v. State, 378 So.2d 1288 (Fla. 
3d D.C.A. 1979). 

103 See Preston v. State, 373 So.2d 451 (Fla. 2d 
D.C.A. 1979). 

104 See Bowden v. State, Fla. Sup. Ct., Opin. 
filed July 30, 1981. 

105 See Oesterle v. State, 382 So.2d 1293 (Fla. 
2d D.C.A. 1980); and Jackson v. State, 382 
So.2d 749 (Fla. lst D.C.A. 1980). 

106 See, e.g., Gray v. State, 381 So.2d 303 (Fla. 
2d D.C.A. 1980); Berry v. State, 378 So.2d 1303 
(Fla. 5th D.C.A. 1980); and Monroe v. State, 
369 So.2d 962 (Fla. 3d D.C.A. 1979). 

107See Hofmeister v. State, 381 So.2d 352 
(Fla. 5th D.C.A. 1980). 

See Hardison v. State, 385 So.2d 738 
(Fla. 2d 1D.C.A. 1980). 

109 See Cambell v. State, 386 So.2d 629 (Fla. 
Ist D.C.A. 1980). 

0See Correal v. State, 387 So.2d 524 (Fla. 
4th D.C.A. 1980). 

11 See Hurt v. State, 388 So.2d 281 (Fla. Ist 
D.C.A. 1980); Taylor v. State, 355 So.2d 180 
(Fla. 3d D.C.A. 1978). 
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Medical 
books 


as 
evidence: 


An attorney’s 
introduction to 
the literature 


By Marshall B. Kapp 


The attorney today faces an increasing number and variety of 
lawsuits presenting issues that require the application of medical 
knowledge. Traditionally, there have been two avenues for 
presenting evidence of medical facts beyond the knowledge and 
experience of a lay juror. The first method is to call expert 
medical witnesses to testify about those facts and to offer 
professional opinions about matters in controversy.' The second 
way of bringing medical knowledge to bear on relevant issues is 
the invocation of professional literature. 

In Florida and generally, when an expert witness has 
recognized a particular piece of medical literature as 
authoritative on a specific subject, that publication may be used 
as the basis for cross-examining the expert and attempting to 
impeach credibility.2 The present Florida Evidence Code 
reinforces and substantially enhances this trial use of medical 
literature. Section 90.706, which was added to the Evidence 
Code by the House Select Committee in 1978,‘ provides: 
Authoritativeness of Literature for Use in Cross-Examination 
Statements of facts or opinions on a subject of science, art, or specialized 
knowledge contained in a published treatise, periodical, book, dissertation, 
pamphlet or other writing may be used in cross-examination of an expert witness 
if the expert witness recognizes the author or the treatise, periodical, book, 
dissertation, pamphlet or other writing to be authoritative or, notwithstanding 
nonrecognition by the expert witness, if the trial court finds the author or the 
treatise, periodical, book, dissertation, pamphlet or other writing to be 


authoritative and relevant to the subject matter. 


Thus, the literature may now be employed in cross-examina- 
tion even if the expert has neither relied on it in forming an 
opinion nor recognized its authoritativeness during his 
testimony. The trial judge may find the literature authoritative, 
and thereby legitimize its use for cross-examination, based upon 
the testimony of a different expert witness. The court may also 
take judicial notice that a particular text is a reliable source in the 
subject area, although this method is seldom used. 

Section 90.706 does not go so far as to alter the general rule that 
medical literature is not admissible as independent substantive 
evidence to prove the truth of the statements contained therein.5 
In federal trials, however, substantive introduction of medical 
literature currently is permissible, as long as an expert is on the 
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Medical books as evidence designated “Regional Medical Li- 


witness stand and available to ex- 
plain and assist in the application of 
the text under Federal Rule of Evi- 
dence 803 (18),® which provides: 

Rule 803: The following are not excluded by 


the hearsay rule, even though the declarant is 
available as a witness: 


(18) Learned treatises. To the extent called to 
the attention of an expert witness upon cross- 
examination or relied upon by him in direct 
examination, statements contained in pub- 
lished treatises, periodicals, or pamphlets on a 
subject of history, medicine, or other science 
or art, established as a reliable authority by the 
testimony or admission of the witness, or by 
other expert testimony or by judicial notice. If 
admitted, the statements may be read into evi- 
dence but may not be received as exhibits. 
(Emphasis added.) 

It is apparent from both the Flori- 
da and federal provisions that the 
ability to use medical literature in re- 
solving legal issues is an essential 
weapon in the trial attorney’s arsenal. 
Most attorneys whose practices en- 
tail these types of issues are familiar 
with the many fine reference aids de- 
signed to educate the legal profession 
about the clinical practice of medi- 
cine.’ But attorneys generally find 
medical literature—that is, material 
published primarily by physicians 
for physicians concerning clinical 
medical topics—rather foreign and 
mysterious (mirroring the discom- 
fort most physicians would experi- 
ence if suddenly abandoned in a law 
library). This article provides the 
average attorney witha starting point 
for discovering and understanding 
the various sources of medical liter- 
ature. 


Accessing medical literature 


Published medical literature is ob- 
tainable from a variety of sources. 
Just as most courthouses, law schools, 
and county legal associations main- 
tain law libraries, library collections 
of medical writings may be found in 
most hospitals, medical schools,® and 
county medical societies. Federally 
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braries” provide local access to large 
medical library facilities, and also 
provide interlibrary loans and photo- 
copy services to smaller libraries.® 
Regional libraries also have access, 
through book loans and photocopy 
services, to materials in the National 
Library of Medicine at Bethesda, 
Maryland, the country’s largest col- 
lection of medical literature. 


A new and valuable source for ob- 


taining medical reference material 
by mail is the Sagall Library of Law, 
Medicine and Health Care in Boston, 
operated by the American Society of 
Law and Medicine.!® Nearby nursing, 
dental, pharmacy, and veterinary 
schools should not be overlooked as 
potential sources of material. 


If the attorney knows the name 
and publisher of a particular book or 
periodical article (see Finding de- 
vices below), the text may be pur- 
chased by mail directly from the 
publisher! or an article reprint re- 
quested (and generally furnished at 
no charge) from the author. Addi- 
tionally, many professional organi- 
zations operate some form of refer- 
ence shelf and photocopy/purchase 
service for their members.!2 


Finding devices 


Before medical literature can be 
obtained and put to use, the attorney 
must first identify the particular 
works he needs to analyze in the 
preparation of th: case. There are a 
number of devices available to help 
the researcher in this task. 

Several fine bibliographies, a num- 
ber of them annotated, have been 
compiled which will assist the attor- 
ney in locating an initial reference to 
appropriate medical _literature.'* 
This is an especially good beginning 
point for the attorney who needs a 
broad overview of a subject before 
focusing on a narrow issue. 

Access to current medical literature 
is most readily attained through the 
National Library of Medicine’s 
monthly Index Medicus and its an- 
nual alphabetized compilation, 
Cumulative Index Medicus, in which 
articles contained in over 2,500 
periodicals are catalogued by title, 
subtitle, content, and author(s). 
These publications are available in 
most large medical libraries. An 
Abridged Index Medicus is generally 
available in smaller medical libraries. 
A number of specialized medical 
bibliographic indexing and abstract- 
ing services, often indexing journals 


not included in Index Medicus, also 
exist.!4 

Given the volume and complexity 
of medical literature and the speed 
of accumulation, knowledge of and 
access to computerized search sour- 
ces are of particular importance to 
the researching attorney.!® The most 
significant computer-compiled bibli- 
ographic service is the “Medical Lit- 
erature Analysis and_ Retrieval 
System” (MEDLARS) operated by the 
National Library of Medicine. 
MEDLABS terminals are usually lo- 
cated in large medical libraries. 
For a reasonable fee, a computer 
operator at a local MEDLARS termi- 
nal will punch in key words (found in 
the Medical Subject Headings Index 
of Index Medicus) and obtain a print- 
out of titles, authors, and dates of 
publication of articles on a specific 
subject. Since this system is based on 
the indexing system of Index Medi- 
cus, rather than being a full text re- 
trieval system such as Lexis, some 
medical knowledge or familiarity 
with Index Medicus is required to 
conduct a rapid and efficient search. 
It may be wise to hire a physician to 
assist in defining the problem and 
getting the desired information out 
of the computer.!® 

Many professional associations 
write and publish material for distri- 
bution to members and the public 
concerning professional conduct and 
ethics, policy guidelines, and stan- 
dards of care in particular areas of 
treatment. The attorney should at- 
tempt to locate professional organi- 
zations which may have published 
material pertinent to a particular 
standard of care or other area of im- 
mediate interest.!7 


Particular materials 


Once the particular branch of 
medicine relating to a lawyer’s medi- 
cal inquiry is determined, medical 
textbooks can be employed to assist 
in obtaining a detailed, comprehen- 
sive overview of the medical features 
of the lawsuit. Medical libraries con- 
sist, in part, of collections of text- 
books and treatises catalogued ac- 
cording to various medical 
specialties. 

Great care should be taken, how- 
ever, to avoid overreliance upon 
texts. Medical textbooks are seldom 
updated on a regular basis, so their 
contents generally lag behind current 
findings and developments. Physi- 
cians generally rely on periodical ar- 
ticles for timely information about 
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medical subjects, and the attorney 
preparing and trying a medically- 
related case should also use the most 
up-to-date reference sources avail- 
able. 

As noted, professional journals are 
the most timely source of credible, 
accepted information. There are 
over 18,000 regularly-published jour- 
nals that are potentially relevant to 
the practice of medicine.!® Journals 
enjoy a wide range of prestige. Most 
likely to be accepted as authoritative 
are the New England Journal of 
Medicine, Journal of the American 
Medical Association (JAMA), and 
various specialty journals published 
by the American Medical Association. 

While the formats differ some- 
what, most medical journals 
contain a combination of review ar- 
ticles, research articles, and case or 
series reports. Review articles sum- 
marize and review research in a 
given field and draw conclusions 
based on evaluations of the research 
done. Research articles report recent 
research results. Case or series re- 
ports focus on interesting or unique 
cases. 

No attorney who engages to any 
degree in medically-related practice 
should be without an appropriate 
dictionary. The vocabulary of medi- 
cine is so extensive that an educated 
understanding of terms describing 
the various disciplines, medical ref- 
erences to various parts of the anato- 
my, and terms describing malfunc- 
tions, disorders, conditions, and dis- 
eases is imperative. A good dictionary 
is essential to understanding medical 
texts and papers. There are a num- 


ber of excellent basic volumes from 
which to choose.!® 

Many government entities at the 
state, local and national levels are 
engaged to some extent in functions 
that combine the fields of law and 
medicine.”® In addition to promul- 
gating regulations that implement 
legislation, many agencies publish 
material that, though not legally 
binding, may be cited as government 
sanctioned standards exerting con- 
siderable probative value when in- 
troduced into evidence. Aids exist for 
identifying such worthwhile govern- 
ment publications. Particularly 
noteworthy are the “Consensus Con- 
ferences” sponsored for the last 
several years by the National Insti- 
tutes of Health. These bring together 
leading authorities in a specific medi- 
cal field where a significant scientific 
controversy exists, and the published 
results help define current state-of- 
the-art as well as clearly stating the 
various views where no consensus is 
achievable.”* 

Many legal controversies center 
around the safety, use, and efficacy 
of a particular product designed for 
medical diagnosis or therapy. Prime 
examples are drugs and medical de- 
vices. Manufacturers customarily 
print and disseminate a wide array of 
promotional, educational, and _ in- 
structional literature. Designed pri- 
marily for health care providers, such 
material contains specific recom- 
mendations by the manufacturer 
concerning accepted indications and 
contraindications for the use of a 
product, approved methods of use 
and warnings against misuse, recog- 


nized adverse effects and _ risks, 
guidelines for patient monitoring, 
and known interactions with other 
products. Manufacturers’ writings 
may be proffered during an eviden- 
tiary hearing as setting a “standard” 
against which a provider litigant 
should be judged. 

Sources of such literature include: 
(1) releases from the manufacturer’s 
sales and advertising department; (2) 
material provided to physicians and 
pharmacists by pharmaceutical sales- 
people; (3) advertisements pur- 
chased in professional journals; (4) 
physician package inserts (PPI) and 
other product labelling required by 
the Food and Drug Administration, 
and (5) instructional and descriptive 
brochures, pamphlets, “warning 
letters,” and other written material 
commonly mailed to doctors and 
other health personnel. Probably the 
most useful manufacturer’s reference 
is the Physician’s Desk Reference 
(PDR),* a compilation, drawn from 
the FDA-approved physician pack- 
age inserts, of manufacturer- 
purchased advertisements about 
their drug products. 


Conclusion 


Researching medical literature will 
be an intimidating experience for 
most attorneys, but its mastery is 
absolutely essential for the advocate 
involved in a case presenting ques- 
tions of medical fact. Only familiarity 
and expertise will mitigate that initial 
intimidation, but hopefully this article 
will help the attorney to better pre- 
pare for his legal medicine 
challenges. 0 


(Footnotes on next page) 
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'McCormick, EvipENcE (2nd ed. E. Cleary 
1972, at §13-15; W. Hicks, TriaL HANDBOOK 
For Fiorina Lawyers, §322 (1970 and 1975 
Ann. Cum. Supp.); Fep. R. Evin. 701-706. 

2City of St. Petersburg v. Ferguson, 193 
So.2d 648 (Fla. 2d D.C.A. 1967). 

3 The Florida Evidence Code, originally de- 
veloped as a project of the Florida Law Revi- 
sion Commission, was adopted unanimously 
by the legislature during the 1976 regular ses- 
sion, Ch. 76-237, Laws of Florida, codified at 
6C Fta. Stat. ANN. Ch. 9 (Supp. 1978). The 
act was intended to take effect on July 1, 1977, 
Ch. 76-237, §8, but was delayed (1) until July 
1, 1978, by Ch. 77-77, §1, Laws of Florida (2) 
until January 1, 1979, by Ch. 78-361, §22, Laws 
of Florida; and finally (3) until July 1, 1979, by 
Ch. 78-379, §1, Laws of Florida. Effective that 
date, provisions of the Evidence Code were 
adopted to the extent they are procedural as 
rules of the Florida Supreme Court, In re 
Florida Evidence Code, 372 So.2d 1369 (Fla. 
1979). These provisions apply to crimes com- 
mitted on or after July 1, 1979, civil actions ac- 
cruing after July 1, 1979, and other proceed- 
ings brought after July 1, 1979, In re Florida 
Evidence Code, 376 So.2d 1161 (Fla. 1979). 
The confusion surrounding the Code’s effec- 
tive date is discussed in Means, The Power to 
Regulate Practice and Procedure in Florida 
Courts, 32 Fa. L. Rev. 442, 470-471 (1980). 

4Ch. 78-361, §18, Laws of Florida. 

523 Fia. Jur. 2d Evidence and Witnesses 
§323 (1980); 29 Am. Jur. 2d Evidence §890 
(1967); 32 CJS Evidence §718a (1964). 

6 See Notes of Advisory Committee on Pro- 
posed Rules, Note to Paragraph (18), at 28 
U.S.C.A. (1975); Thomas v. American Cysto- 
scope Makers, Inc., 414 F. Supp. 255 (D.C.Pa. 
1976); Apicella v. McNeil Laboratories, Inc., 
66 F.R.D. 78 (D.C.N.Y. 1975). Cf. Maggipinto 
v. Reichman, 481 F. Supp. 547 (D.C.Pa. 1979). 

7See, e.g., [1981] R. Gray, Arrys’ TexTBook 
oF Men, 3d. Ed. (Matthew Bender); [1981] J. 
Schmidt, Atrys’ Dicrionary OF MED. AND 
Finver (Matthew.Bender). 

8In Florida, these are: Louis Calder 


Memorial Library, University of Miami 
School of Medicine, 1601 N.W. Tenth Avenue, 
P.O. Box 016950, Miami, Florida 33101, (305) 
547-6441; J. Hillis Miller Health Center Li- 
brary, University of Florida School of Medi- 
cine, Box J-206, Gainesville, Florida 32610, 
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Medical books as evidence (904) 392-4011; and Medical Center Library, 


University of South Florida, 12901 North 30th 
Street, Box 31, Tampa, Florida 33612, (813) 
974-2399. 

At the same address, see also Tampa Bay 
Medical Library Network (813) 974-2775. 

®The Regional Medical Library for Florida 
is located at Southeastern Regional Medical 
Library Program, A.W. Calhoun Medical Li- 
brary, Emory University, Atlanta, Georgia 
30322, (404) 329-5818. 

10590 Commonwealth Avenue, Boston, 
Massachusetts 02215, (617) 262-4990. 

1A complete annual listing of all medical 
books in print, together with the names and 
addresses of their publishers (and cross- 
referenced by subject and author), is entitled 
MenicaL Books AND SERIALS IN PRINT, and is 
available from R.R. Bowker Company, 1180 
Avenue of the Americas, New York, New York 
10036. 

!2A listing of the numerous professional or- 
ganizations in the legal medicine field. and 
their addresses may be found at McMahon, 
Directory of Organizations and Resource Cen- 
ters of Medicolegal Interest, 3 AM. J. Law AND 
Mep. 97 (1977). See also ENCYCLOPEDIA OF 
AssociaTIons, §8, available from Gale Re- 
search Company, Book Tower, Detroit, Mich- 
igan 48226. 

13G, Austin, M. Macari, and D. LetTIERI, 
NATIONAL INSTITUTE ON Druc REsEARCH Lit— 
ERATURE (DHEW Pub. No. ADM 80-940, 
1980); R. Mersky, D. Kronicx, and L. 
SHERIDAN, A MANUAL ON MEDICAL LITERATURE 
For LAw LiprariANs: A HANDBOOK AND AN- 
NOTATED BIBLIOGRAPHY (1973); Ehrhardt and 
Wheeler, Sources of Medical Information, 30 
Ins. Counse. Q. 347, Appendix 3 (1980); 
L. Morton, Use oF Menpicav LITERATURE (2d 
ed. 1977); NATIONAL INsTITUTES OF HEALTH, 
ANNUAL BIBLIOGRAPHY 1979 (NIH Pub. No. 80- 
4, 1980); F. Roper, Bibliographic Sources for 
Monographs, and Bibliographic Source for 
Periodicals, in INTRODUCTION TO REFERENCE 
Sources IN THE HEALTH Sciences (F. Roper 
and J. Boorkman, eds. 1980); Segall, Attorney’s 
Guide to Medical Literature, 3 AM. J. LAw AND 
Men. 361 (1977); Segall, Directory of Periodi- 
cal Publications of Medicolegal Interest, 3 AM. 
J. Law anp Mep. 115 (1977). 

14See J. Boorkman, Indexing and Abstract- 
ing Services, in INTRODUCTION TO REFERENCE 
SourcEs IN THE HEALTH Sciences (F. Roper 
and J. Boorkman, eds. 1980); Gilmer, Research 
in Medical Literature as Trial Preparation, 4N. 
Ky. L. Rev. 183 (1977); Segall, Attorney’s 
Guide to Medical Literature, 3 AM. J. Law AND 
Mep. 361, 395-97 (1977); Segall, Directory of 


Periodical Publications of Medicolegal In- 


terest, 3 AM. J. Law anpb Mep. 115, 138-41 
(1977). 

15 See generally J. Boorkman, Computerized 
Data Bases, in INTRODUCTION TO REFERENCE 
SourRCcEs IN THE HEALTH Sciences (F. Roper 
and J. Boorkman, eds. 1980). 

16See Ehrhardt and Wheeler, Sources of 
Medical Information, 30 Feb. INs. CounsEL Q. 
347, 356, (1980); Kearney, Exploiting Medical 
Resources, For THE DEFENSE 25, 27 (Nov. 
1980). 

17See McMahon, supra note 12. See also 
Segall, Attorney’s Guide to Medical Litera- 
ture, 3 AM. J. Law AND MEp. 361, 409-11 (1977), 
for a discussion of bibliographic tools useful in 
locating a particular professional association. 

18Gilmer, Research in Medical Literature as 
Trial Preparation, 4 N. Ky. L. Rev. 183, 185 
(1977). In addition to the bibliographic sour- 
ces on health periodicals cited supra, at note 
13, a listing of important health periodicals is 
available from the National Health Lawyers 
Association, 522 21st Street, N.W., Washington, 
D.C. 20006. 

19 F.g., BLACKISTON’s GouLD MeEnicaL Dic- 
TIONARY (3d ed. 1972); DoRLAND’s ILLUSTRATED 
MepicaL Dictionary (25th ed. 1974); STep- 
MAN’s MenicaL Dictionary (4th law. ed. 1976); 
SUBCOMMITTEE ON HEALTH AND THE ENVIRON- 
MENT, House INTERSTATE AND FOREIGN Com- 
MERCE CommMITTEE, A DiscursivE DicTIONARY 
oF HEALTH Care (1976). 

20For a listing of national agencies, see 
McMahon, Directory of Organizations and 
Resource Centers of Medicolegal Interest, 3 
Am. J. Law Mep. 97, 109-113 (1977). 

21 See F. Roper, United States Government 
Documents and Technical Reports, in INTRO- 
DUCTION TO REFERENCE SOURCES IN THE HEALTH 
Sciences (F. Roper and J. Boorkman, eds. 
1980); Segall, Attorney’s Guide to Medical 
Literature, 3 Am. J. Law AND Men. 361, 412-413 
(1977). 

22Cf. M. WEssEL, SCIENCE AND CONSCIENCE, 
at ch. 7 (1980). 

23An agency of the Public Health Service, 
which is part of the federal Department of 
Health and Human Services, the FDA derives 
its authority from the Federal Food, Drug and 
Cosmetic Act, 21 U.S.C. §321 et seq. (1938, as 
amended), and has jurisdiction over drugs and 
medical devices in interstate commerce. 

24PDR is an annual publication of Medical 
Economics, Inc., Oradell, N.J. 07649. Each 
physician in this country receives a compli- 
mentary copy. 

°5For a caution against the usefulness of the 
PDR, see Ehrhardt and Wheeler, Sources of 
Medical Information, 30 Ins. CounsEt Q. 
347, 357 (1980). 
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By John E. Hempstead, A.S.A. 


The estate freezing recapita!- 
ization has become a popular 
estate planning tool in recent 
years. A typical situation in 
which it finds application is in a 
closely-held corporation, where 
the older generation wishes to 
reduce estate taxes and provide 
for the eventual passing of 
control of the business to the 
younger generation. 

In a straightforward example, 
that of a corporation owned bya 
father with a son active in the 
business, the corporation issues a 
new class of preferred stock 
which is exchanged for a portion 
of the common stock held by the 
father. Provision is also made, 
through gift or otherwise, to 
have the son receive a major 
portion of the remaining 
common stock of the company. 
Often the preferred stock 
received by the father will retain 
voting control of the company 
during his lifetime. 

If done properly, the exchange 
of common for preferred by the 
father is a tax free event. The 
ultimate result of the transaction, 
and the purpose of it, is that it 
“freezes” the value of the 
company’s securities in the hands 
of the father. From the day of the 
exchange forward, any increase 
in the overall value of the 
business will be reflected in an 
increase in the value of the 


common stock, much or all of 
which is in the hands of the son. 


OKING FOR 


THE MAXIMUM FREEZE 


The value of the preferred, 
assuming that it is properly 
structured, will remain fixed. 
Thus, as the company continues 
to grow in value, the increase in 
value that would have accrued to 
the estate of the father between 
the time of the freezing and the 
time of his death will go directly 
to the son through an increase in 
the value of his common, rather 
than coming to him through the 
estate of the father and being 
subject to estate and inheritance 
taxes. 

The savings can be quite sub- 
stantial. Assume, for example, 
that a man freezes $5,000,000 
worth of common stock in his 
company by exchanging it for 
preferred. Assume further that in 
the 15 years between the date of 
the freeze and the date of his 
death, the common that he 
exchanged for the preferred 
would have increased in value at 
an annual rate of 74 percent. In 
the 15-year period, the value of 
the common would have tripled, 
increasing to $14,790,000. Had he 
not frozen that portion of his 
estate, there would have been 
estate and inheritance taxes 
payable on an additional 
$9,790,000 of value. 


Planners seek maximum freeze 


With tax savings like this in 
prospect, it is natural that estate 
planners try to exchange for 
preferred as large a portion of 
the common stock holdings of 


= 


the elder generation as possible. 
The purpose of this article will 
be to discuss the factors that a 
business appraiser takes into 
account in valuing and 
structuring the preferred and 
determining how much of the 
common may be exchanged and 
frozen. 

In order to make an estate 
freezing recapitalization work, it 
is necessary that the value of the 
common exchange be equal to 
the value of the preferred 
received in exchange at the time 
of the transaction. If the two 
values are not equal, unintended 
adverse tax consequences result. 
It is not the purpose of this article 
to discuss the proper approach to 
valuing the common. stock, 
although that is a subject of some 
consequence and complexity. 

I would, however, like to focus 
on some common problems and 
misconceptions in the area of 
structuring and valuing the pre- 
ferred. It is the amount of value 
that can be conferred to the 
preferred that determines the 
amount of the estate that can be 
frozen. 


Nature of preferred stock 


It is helpful at this point to 
digress for a moment and 
consider the reason for which 
investors buy preferred stock. A 
preferred stock (I am 
considering here nonconvertible 
preferred) is primarily 
purchased by the investor as a 
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yield instrument. It is very 
similar in this respect to a bond 
or note. 

The income received by a 
holder of preferred stock is fixed 
by the terms of the dividend 
provisions for the life of the 
instrument. The redemption or 
liquidation provisions are also 
fixed. In return for accepting a 
fixed return, the holder of 
preferred also expects a higher 
certainty of this return than he 
would enjoy as a holder of 
common stock. 

Since there is no prospect for 
future growth in its income or 
redemption value, there is no 
_ prospect for future growth in the 
value of the preferred (leaving 
aside interest rate market 
fluctuation considerations). It is 
this fixed-value characteristic of 
preferred stock that makes the 
estate freeze transaction work. 


Setting value 


On the surface, designing and 
valuing a preferred seems quite 
straightforward. One need only 
look at the current dividend 
yields of publicly traded 
preferreds in order to determine 
what investors seem to be willing 
to pay for comparable issues, put 
the same dividend rate on the 
new preferred, make sure the 
company has sufficient paid-in 
capital and/or retained earnings 
to cover the issue, and value it at 
par. This is not enough, however. 

Since we are usually dealing in 
a recanitalization with a smaller, 
nonpublic company, we must 
examine the differences that 
exist between the preferred to be 
issued in the recapitalization and 
the publicly traded comparable 
preferreds. These differences 
generally boil down to two: 
differences in liquidity and 
differences in quality. A liquidity 
difference arises from the fact 
that publicly-traded preferreds 
may be readily sold and 
converted to cash, whereas 


preferreds issued by a private 
company don’t have this feature. 
It is necessary to compensate for 
this difference by adding an 
increment of yield to the private 
preferred, by valuing it at a 
discount or by adding a feature 
to it that will restore its liquidity. 

One type of feature that will 
do this is a provision which gives 
the holder of the preferred the 
right to “put” the preferred back 
to the issuing corporation at 
some stipulated price, usually 
par value. It goes without saying 
that it is necessary to consider 
whether the company would 
reasonably be expected to have 
the ability to honor this putin the 
event it were to be exercised. To 
the extent that the company is 
not able to do so, the value of the 
put as a means for providing 
liquidity diminishes. 


Assessing quality 


Quality characteristics for a 
preferred revolve around the 
holder’s confidence that he will 
receive dividends regularly at 
the indicated rate and also that, 
in the event of liquidation of the 
corporation, he will receive the 
stipulated liquidation of the 
corporation, he will receive the 
stipulated liquidation value. 
Security of dividend is usually 
measured by comparing the 
earning power of the business to 
size of the overall annual interest 
and dividend obligation of the 
company on debt and preferred 
stock outstanding. The ratio of 
the two, called a coverage ratio, 
is compared to coverage ratios 
on publicly-traded preferreds. 

To the extent that the privately 
issued preferred has a less well- 
secured dividend, its value will 
have to be accordingly 
discounted, or the amount of the 
preferred to be issued will have 
to be reduced. Another means of 
adjusting for relatively lower 
coverage is to increase the 
dividend rate of the preferred. 


Doing this, however, will cause a 
further deterioration in the divi- 
dend coverage ratio and there- 
fore may not accomplish the 
desired end. 

The likelihood that the 
preferred redeemed in 
the event of liquidation is 
analyzed in a similar manner. 
The asset values of the business 
are compared to the total debt 
and preferred obligations 
outstanding, and a ratio is 
calculated. This ratio is 
compared to similar ratios for 
public companies. Again, the 
size of the issue, the dividend 
rate, and/or the value will have 
to be adjusted to reflect these 
comparisons. 

Virtually all publicly-traded 
preferred stocks have cumula- 
tive dividends. On the other 
hand, many preferreds issued in 
connection with estate freezing 
transactions have noncumulative 
dividends. In the absence of a 
bona fide intention on the part of 
the company to pay the 
dividends on the preferred, this 
situation could create the need 
for a further adjustment of value. 

Incidentally, the best way to 
demonstrate a bona fide 
intention to pay the dividends is 
to pay them. If the holder of the 
preferred has voting control of 
the corporation, he can, of 
course, cause the dividends to be 
paid, even if the preferred is 
noncumulative. 

From a valuation standpoint, 
voting control takes some of the 
sting out of a noncumulative 
dividend provision (assuming 
sufficient earnings and cash to 
pay the dividend are available). 
See, however, Estate of Joseph 
E. Salsbury, 34 T.C.M. 1441 
(1975), where additional 
(undesired) value was attributed 
to a preferred due to the fact that 
its holders had voting control of 
the company. 


(Continued on next page) 
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Estate freezing 


Other features 


A preferred stock is a very flexible 
instrument. It is possible to design it 
with almost any feature that one 
might conceive. These features 
naturally have an impact on its value, 
and can be used to adjust or buttress 
the value. One of the most common 
features is convertibility. If a pre- 
ferred stock is made convertible to a 
stipulated number of shares of 
common stock, and the value of the 
common stock increases, the value of 
the preferred will increase in tandem. 
Therefore, this type of convertibility 
is generally not used in estate 
freezing transactions, as it defeats the 
purpose of the freeze. 

There is another kind of converti- 
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bility, however, which has come into 
common use in freezing recapitaliza- 
tions. That is a provision which 
makes the preferred convertible into 
a fixed dollar value worth of com- 
mon stock. For example, if a share of 
preferred stock is convertible into 
$100 worth of common stock and at 
the time of the recapitalization the 
common stock is worth $20 a share, 
each share of preferred stock would 
be convertible into five shares of 
common. 

If, a number of years later, the 
common stock were to be worth $200 
a share, each share of preferred stock 
would be convertible into one-half of 
a share of common stock. A feature 
of this type provides an additional 
way of pegging the value of the pre- 
ferred at a fixed level and can be used 
to advantage in a situation where the 
regular liquidity of the corporation 
may be insufficient to give complete 
assurance of redemption of the 
preferred at par. 

Other variations that may be ap- 
pended to preferred stock include 
redemption prices at a premium over 
par, dividend rates that fluctuate in 
response to prevailing dividend 
yields in the public market, and pro- 
visions that allow partial participa- 
tion in increases in earnings. 

All of the above have an impact on 
valuation. They may also have tax 
consequences that should be taken 
into consideration. 


How much can we freeze? 


Zealous estate planners would like 
to freeze as close to 100 percent of the 
value as is possible. It should be intui- 
tively clear, however, that a 100 
percent freeze would be impossible. 

The common stock of a company 
derives its value from a number of 
factors, including future growth 
prospects. Assume that all of the 
outstanding common stock of a 
company were worth $5,000,000, and 
that all but one share were exchanged 
for a new class of preferred stock 
having a fixed value. 

The one share of common remain- 
ing outstanding after the recapitali- 
zation would represent 100 percent 
of the common equity interest in the 
business and would have the 
potential for all of the future appreci- 
ation. Therefore, it would have some 
value. This value, when added to the 
value of the preferred, must equal 
$5,000,000. Therefore, the value of 
the preferred would have to be less 
than $5,000,000. It is simply not possi- 
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ble to soak up 100 percent of the 
value of a company in an issue of 
preferred. 

How close to 100 percent can we 
go? This depends on a number of 
factors, including the asset base and 
liquidity of the company, its current 
profitability, and the perceived 
future growth and predictability of 
its income stream. For example, a 
company which derived a large 
proportion of its income from a 
portfolio of highly marketable 
income-producing real estate would 
probably justify the conversion of.a 
high proportion of the value of its 
outstanding common to a preferred. 

The portfolio of real estate pro- 
vides protection for the redemption 
value of the preferred. The income 


‘ stream is predictable and steady and 


provides good support for the 
dividend yield. At the other extreme, 
a company with negligible current 
earnings, few assets, and high risk, 
but with high future growth 
prospects, could not reasonably have 
a very high proportion of | its 
capitalization converted to preferred 
stock. The current earnings would 
not support the dividend level, and 
the higher degree of risk and dearth 
of assets would provide little support 
for the redemption value in the event 
of liquidation. 

No fixed rules can be set forth to 
determine the safe limits to freezing. 
Each case must be examined on its 
own merits. The appraiser should be 
brought into the process early, 
however, so that all parties will know 
what the realistic limits are. oO 


John E. Hempstead, A.S.A., is president of 
Hempstead & Co., a business valuation and 
financial consulting firm based in Haddon- 
field, New Jersey. 
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REAL PROPERTY LAW 


A practitioner’s guide to 
“consistency” problems 
resulting from the Local 
Government Compre- 
hensive Planning Act of 
1975 


By David M. Layman 


The Local Government Compre- 
hensive Planning Act of 1975! (the 
“LGCPA”) has made planning for 
future growth in Florida mandatory. 
An element of the LGCPA which has 
not been clearly developed by the 
Florida courts is its consistency re- 
quirement. This portion of the 
LGCPA provides that after a com- 
prehensive plan or a portion of a plan 
has been adopted in conformity with 
the LGCPA, all actions taken in re- 
gard to development approvals, and 
all changes and additions to land de- 
velopment regulations must be “con- 
sistent with” the comprehensive 
plan.? 

Since the earliest zoning enabling 
acts,’ planning has been a require- 
ment of zoning.4 However, courts 
generally have held that the compre- 
hensive plan with which zoning must 
be in accord could be found within 
the text of the zoning ordinance it- 
self.5 Recently, several states have 
adopted statutes which require de- 
tailed local comprehensive planning 
as a prerequisite to the enactment of 
a valid zoning ordinance.’ A few 
states, such as Florida, require that 
zoning be consistent with the com- 
prehensive plan.’ 

Statutorily defined planning in 
Florida began in 1969, with the legis- 
lature’s passage of the County and 
Municipal Planning for Future De- 
velopment Act,’ which encouraged 


local governments to engage in com- 
prehensive land use planning. How- 
ever, this act was purely optional.’ 
Now, all local governments are re- 
quired to prepare and adopt a com- 
prehensive plan pursuant to the 
LGCPA."® 

The Environmental Land Manage- 
ment Study Committee originally 


recommended the LGCPA to the: 


legislature in 1974, but it failed to 
pass.!! In 1975, a similar bill was 
passed by the Florida House and 
Senate without funding as_ the 
LGCPA.™ 

The LGCPA includes an extremely 

rigorous consistency provision direc- 
ted both to local land use regulations 
and to specific permits required for 
development. It states: 
After a Comprehensive Plan or element or 
portion thereof has been adopted in conformi- 
ty with this act, all development 
undertaken by, and all actions taken in regard 
to development orders by, governmental 
agencies in regard to land covered by such 
Plan or element shall be consistent with such 
Plan or element as adopted. All land develop- 
ment regulations enacted or amended shall be 
consistent with the adopted comprehensive 
plan or element or portion thereof. (Emphasis 
added.) 

The requirement that land uses by 
the government conform to an adopt- 
ed plan, which parallels the English 
rule, departs from the traditional 
view that land use by governmental 
entities is not generally subject to 
local zoning controls.'4 

No Florida appellate case has spe- 
cifically defined the consistency pro- 
vision of the LGCPA. However, two 
recent opinions of the Attorney 
General have stated that zoning or- 
dinances must be amended in an “ex- 
peditious manner” to “conform” with 
an adopted comprehensive plan.'5 
Thus, “consistent” might be inter- 
preted to require close similarity. Be- 
cause there is no Florida appellate 
case law specifically on this subject, 
cases from other jurisdictions must 
be considered to determine how 
Florida courts might deal with con- 
sistency issues. 


Specific judicial interpretations 
This portion of this article will 
consider several common fact situa- 
tions which will certainly be encoun- 
tered by Florida practitioners. 
Liberal Zoning vis-a -vis a Restric- 


tive Comprehensive Plan—This 
problem is the one which presents 
the greatest possibility of a trap for 
an unwary practitioner. For example, 
consider a tract which is zoned as 
multi-family residential, but a newly 
adopted comprehensive plan for the 
area designates it as single-family 
residential. If the practitioner only 
consults the zoning code, the client 
may receive disastrous advice. 

In Maryland-National Capital 
Park and Planning Commission v. 
Mayor and Council of Rockville,"® a 
municipality placed annexed land in 
a zoning district which allowed for 
planned residential development, 
and a development was approved 
which permitted apartments. The 
Master Plan applicable to the proper- 
ty allowed only single-family, de- 
tached homes. The applicable statute 
provided: 

No municipality annexing land, may, for five 
years following annexation, rezone the land 
so as to permit a land use substantially differ- 
ent from the use for the land specified in the 
current and duly adopted Master Plan or Plans 
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of the county or agency having planning and 
zoning jurisdiction over the land prior to its 
annexation.!? (Emphasis added.) 


The court held that such a zoning 
was “substantially different” than that 
provided for in the comprehensive 
plan.!§ This case stands for the prop- 
osition that apartments are not con- 
sistent with single-family homes. In 
addition, it means that zoning may 
not provide for a more intensive use 
than does the comprehensive plan.!® 

The landmark Oregon case deal- 
ing with this fact pattern, Fasano v. 
Board of County Commissioners of 
Washington County, required con- 
sistency prior to any such statutory 
requirement. In Fasano, home- 
owners challenged a rezoning from 
single-family residential to planned 
residential for the construction of the 
mobile home park. The court held 
that: “The purpose of the zoning or- 
dinances, both under our Statute and 
the general law of land use regula- 
tion, is to ‘carry out’ or implement the 
Comprehensive Plan.”?! The court 
continued, “[i]n other words, except 
as noted later in this opinion, it must 
be proved [in a rezoning case] that 
the change (in zoning) is in confor- 
mance with the Comprehensive 
Plan.” 

This holding was strengthened by 
the subsequent case of Baker v. City 
of Milwaukee, where the court 
stated: “[we] .. . hold that the zoning 
decisions of a City must be in accord- 
ance with the Plan and a zoning or- 
dinance which allows a more inten- 
sive use than that prescribed in the 
plan must fail.”*4 Subsequent to these 
holdings, Oregon has required con- 
sistency by statute. Furthermore, a 
later decision of the Oregon Supreme 
Court held that the local comprehen- 
sive plan must be consistent with 
Oregon’s state plan.®6 


An apparently opposite holding 
occurred in Capital Hill Restoration 
Society v. the Zoning Commission of 
the District of Columbia,2" the com- 
prehensive plan provided for a pre- 
dominantly residential development 
of 60 to 120 dwelling units per acre. 
Notwithstanding the plan, the court 
approved a rezoning allowing 401 
apartments and 35,000 square feet of 
leasable area on 2.2 areas because this 
approval would not change the “pre- 
dominant use” of the area, and thus 
was consistent with the comprehen- 
sive plan.** This holding is not op- 
posed to Baker because it can be said 
to be a finding of the court of con- 
sistency rather than a determination 
that liberal zoning should prevail 
over a restrictive comprehensive 
plan. 


Several Florida cases concerning a 
restrictive comprehensive plan as op- 
posed to a liberal zoning designation 
have been found, but they interpret 
comprehensive plans adopted prior 
to the LGCPA. In City of Gainesville 
v. Hope,*the city appealed from a 
judgment of the circuit court which 
held that because the zoning of the 
property was inconsistent with the 
comprehensive plan, the zoning was 
confiscatory and unconstitutional. 
The First District Court of Appeal 
reversed, holding that the incon- 
sistency did not render the zoning 
ordinance defective. The parcel was 
designated as “recreation, open 
space and buffers” by the Compre- 
hensive Development Plan for 
Gainesville. It should be noted that 
this plan was adopted by resolution 
of the city commission in 1970, and 
by ordinance in 1973. Thus, it was not 
a plan adopted pursuant to the 
LGCPA, and no statutory require- 
ment of consistency was applicable 
to it. The court specifically held that 
the development plan was to serve 
merely as a guide for future decisions 
relating to rezoning petitions and 
growth and development of the city 
and that the inconsistency between 
the zoning and the Comprehensive 
Development Plan did not render the 


ECONOMIC ANALYSES 


. .. in negligence and other cases. Scientific accuracy combined with detailed 
Hy simplicity. Results are spelled out in ranges. Federal & state court tested. 
Prompt and reasonable. SPECIALISTS IN ANTITRUST. Ph.D. expert 


testimony. 


ECRS, Inc., 303 East Pan Am Bldg., N.Y.C. 10017 (212) 772-0883 


804 THE FLORIDA BAR JOURNAL/DECEMBER 1981 


zoning confiscatory and unconsti- 
tutional.*° 

Another Florida case dealing with 
the conflict between a restrictive 
comprehensive plan and a liberal 
zoning ordinance is Beasecker v. 
Pinellas County, Florida,*! where 
plaintiffs purchased property after 
ascertaining that the land was zoned 
C-1, which permitted construction of 
a retail ice cream store. They applied 
for a building permit to construct the 
store, and the county refused the per- 
mit based upon the Pinellas County 
Comprehensive Plan, adopted in 
1974, which showed the property to 
be low-density residential. The court 
held that the plaintiffs were entitled 
to the issuance of a building permit, 
or any permit permitted under the 
C-1 classification, and it ordered the 
county to grant such a permit. Thus, 
the zoning was held to prevail over 
the pre-LGCPA comprehensive 
plan. The Florida cases discussed 
did not interpret the LGCPA, and it is 
believed that a Florida court con- 
sidering this issue would hold that a 
restrictive comprehensive plan 
adopted pursuant to the LGCPA 
would prevail over a more liberal 
zoning designation. 

A Liberal Comprehensive Plan vis- 
a -vis Restrictive Zoning—An exam- 
ple of this problem would be where 
the comprehensive plan designates 
an area as high-intensity commercial, 
but the zoning limits the use of the 
property as low-density residential. 

A number of Oregon cases support 
the proposition that zoning may be 
more restrictive than the comprehen- 
sive plan and still be consistent with 
it. The leading case is Marracci v. 
City of Scappoose,*? in which the city 
denied plaintiff's request for a con- 
ditional use permit to permit the con- 
struction of multi-family housing. 
The trial court ordered the permit 
granted, and the court of appeals re- 
versed. The property was located in 
a single-family zoning district, where 
multi-family was a conditional use. 
The applicable comprehensive plan 
called for “higher density residen- 
tial.” The court held: 


. .a Comprehensive Plan only establishes a 
long-range maximum limit on the possible in- 
tensity of land use; a Plan does not simul- 
taneously establish an immediate minimum 
limit on the possible intensity of land use. The 
present use of land may, by a zoning or- 
dinance, continue to be more limited than the 
future use contemplated by the Comprehen- 
sive Plan.*8 


This case may not be good precedent 
in Florida, since the Oregon court ap- 


: 


pears to acknowledge that the zoning 
does not “conform with” the compre- 
hensive plan. 


In Pohrman v. Klamath County 
Commissioners,*4 another Oregon 
case, an owner of 3,400 acres was suc- 
cessful in changing the comprehen- 
sive plan designation of his property 
from agricultural-forestry to a desig- 
nation allowing 20-acre lots. How- 
ever, a similar zoning change was de- 
nied because of lack of access, and 
the court held that there is no obliga- 
tion on local governments to im- 
mediately make more restrictive 
zoning ordinances consistent with 
less restrictive comprehensive 
plans.** 

Notwithstanding the Oregon case 
law, several other cases have held 
that zoning which is more restrictive 
than a comprehensive plan is not con- 
sistent with the plan.** In one such 
case, City of Louisville v. Kava- 
naugh,*” the legislative body of 
Louisville refused to rezone property 
from single-family to multi-family. 
The trial court reversed the city’s 
decision, and the highest court in 
Kentucky affirmed. The compre- 
hensive plan for the City of Louis- 
ville designated the property as 
multi-family, and it was located in a 
heavily commercial area, adjacent to 
an interstate highway and an arterial 
road. The court held that from a 
planning perspective the more re- 
strictive zoning was found to be in- 
appropriate. Furthermore, the plan- 
ing commission had recommended 
that the zoning category be changed. 
The court affirmed the trial court and 
approved the rezoning.*® 


One Florida case has been found 
which discusses this situation. In 
Dade County v. Inversiones Rafa- 
mar, S.A.,°° the appellee landowner 
filed an application for rezoning to 
change the density allowed on its 
property from one unit per acre to 
two and three-tenths units per acre. 
The staff of the Planning and Zoning 
Commission recommended _ that 
there be no change. The plan was 
flexible, in that it allowed from one 
to five units per acre. The court re- 
versed the trial court, and held that 
the rezoning should not be granted. 
The court does not state whether the 
plan was adopted pursuant to the 
LGCPA, and furthermore, it does not 
specifically hold that a restrictive 
zoning ordinance is consistent with a 
more liberal comprehensive plan 
under the LGCPA. It only holds that 
in the instant case, where the plan 


calls from one to five units per acre, a 
zoning of one unit per acre is con- 
sistent with the plan.*° 

The cases in this section show that 
with the exception of the Oregon 
courts, the majority of courts in other 
states having consistency provisions 
more lenient than Florida’s have held 
that a more restrictive zoning ordin- 
ance is not consistent with a compre- 
hensive plan. 

Conditional Uses vis-a-vis a 
Comprehensive Plan—Many zoning 
codes contain sections providing for 
conditional uses. An example of this 
would be a single family residential 
neighborhood in which private 
schools are permitted as a condi- 
tional use, after a public hearing.If 
the comprehensive plan is not flex- 
ible enough to allow such conditional 
uses, this could be a problem because 
of the stringent consistency require- 


ment of the LGCPA. 


In a California case, Hankins v. 
County of Marin,“' a religious group 
sponsored a plan for constructing 
federally subsidized multi-unit hous- 
ing for the elderly on land owned by 
an affiliate of the Catholic Church in 
an area zoned for single-family resi- 
dences. A conditional use permit was 
obtained which permitted the 
construction of the multi-family hous- 
ing. Two years after the rezoning, 
neighboring land owners brought 
suit, arguing that the zoning regula- 
tions were inconsistent with the plan, 
which designated the area as low 
density residential. The court ig- 
nored the conflict by holding that 
conditional uses do not have to be 
consistent with the plan in order to 
provide flexibility in zoning admin- 
istration. 

However, this is not the position 
taken by the Oregon courts,*® and it is 
not believed that such a holding 
would be possible under the LGCPA. 
The LGCPA states that after a com- 
prehensive plan is adopted, all ac- 
tions taken in regard to “develop- 
ment orders” must be consistent with 
the plan.4* Since “development 
order” is defined as any order grant- 
ing an application for a “develop- 
ment permit”*4 and “development 
permit” is defined as any zoning 
permit, rezoning, special exception, 
variance or any other official action 
of a local government having the 
effect of permitting the development 
of land,* it seems very unlikely that a 
Florida court could hold that a condi- 
tional use permit need not be con- 
sistent with a plan. 
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In the next few years this lack of 
flexibility, which is inherent in the 
LGCPA, may be recognized as one 
of its biggest drawbacks. Very few 
comprehensive plans in Florida 
specifically deal with conditional 
uses, and if they are not dealt with in 
a plan, it would be easy to argue that 
such permits are never consistent 
with a plan. Thus, the LGCPA may 
have practically ended the 
availability of conditional uses in 
Florida. 

Effect of a Comprehensive Plan’s 
Silence Concerning a Proposed 
Use—This is a very familiar situation 
for attorneys practicing Florida land 
use law. Suppose a zoning map 
designates an area as_ industrial. 
However, the comprehensive plan 
concerning the area is vague and con- 
ceptual and does not specifically 
designate the area as industrial. As 
shown in following cases, both con- 
sistency and inconsistency may be 
argued by lawyers faced with this 
fact situation. 

In Barton Contracting Co., Inc. v. 
City of Afton,“ the applicant re- 
quested a special use permit for 
gravel mining which was denied. 
The comprehensive plan did not 


Summertime 


Springtime’s for laughter and care- 
free days, 
Winter’s for quiet repose. 
Autumn combines the seasons’ rays, 
But fades the flaming rose. 


Yet, when the seeds of spring take 
root 
In mixtures of delight, 
Before the frost falls on the fruit, 
The time to live is ripe. 


For when the sun moves far away, 
Shadows looming, growing fast, 

Then, just memories fill the day. 
The time for deeds has passed. 


Alas, life is a firefly’s gleam, 
So swift, and yet, so prime. 
But in the flow of nature’s scheme, 
The cup is full in summertime. 


By Russell Troutman 
August 20, 1981 

on the beach at dusk, 
Amelia Island, Florida 
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specifically mention gravel mining, 
but the court held that the plan was 
permeated with a strong desire to 
preserve the rural character and 
beauty of the city, and thus, the 
granting of the special use permit 
would be inconsistent with the 
plan.” 


In Damascus Community Church 
v. Clackamas County Board of Com- 
missioners,*® the applicant re- 
quested a conditional use permit for 
a private school. The comprehen- 
sive plan contained detailed remarks 
as to the placement of schools, but 
the court held that these remarks only 
applied to public schools. Since the 
plan was silent as to private schools, 
the court reasoned that there was no 
conflict between the plan and the 
issuance of the conditional use 
permit.’ 


50 vears ago this month 


The December 1931 issue of 
Florida State Bar Association Law 
Journal began with a plea to mem- 
bers to pay their annual dues of $7.50. 
Members, according to President 
John C. Cooper, Jr., were not only 
behind in 1931 payments, but 197 
were behind with both 1931 and 1930 
dues. 

Although in 1981 annual dues 
support many Bar programs, in 1931 
the dues payment of $7.50 was 
divided into two separate areas: 
$4.50 to publication of the Law 
Journal and $3 to running the asso- 
ciation. 

“We have probably been too 
lenient in continuing the Law Journal, 
but we felt sure you would want to 
keep an unbroken file of the publica- 
tion for your library,” said Cooper. 
“But necessity will force us to discon- 
tinue sending it after January Ist, 
unless back dues are paid.” 

An interesting document was re- 
printed in this December 1931 issue 
of the Law Journal relating to the 
legal history of land titles in Florida. 
The piece was taken from the 
Richmond Enquirer, March 1, 1821, 
as published by the National Intel- 
ligencer. 

Various land claims arose out of 
the treaty with Spain for the purchase 
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of Florida; one of which was dealing 
with land granted by the King of 
Spain to the Duke of Alagon, who 
had sold the land to American 
citizens. 

The following is part of a royal 
letter from the King, written on 
February 6, 1818, to the Duke: 

“Some of these claims were of 
enormous extent. Such was that of 
Mr. Hackley, which embraced the 
whole Gulf coast of the peninsula and 
reached many miles inland. This 
tract had beena grant of His Catholic 
Majesty to the Duke of Alagon, and it 
was an express stipulation on the part 
of the United States, acceded to by 
the king, that it should be annulled. 
But meanwhile the Duke had sold out 
to Mr. Hackley and others, who 
claimed that the king could not 
legally dispossess American citizens. 
A pamphlet was published contain- 
ing all the documents relating to the 
questions, and the elaborate opinions 
of several leading lawyers, all but one 
in favor of Mr. Hackley. After a pro- 
tracted suit the Gordian knot was 
finally severed by an ex post facto 
decree of His Majesty, that a crown 
grant to a subject was in any case 
inalienable, least of all to a foreigner.” 
(Notes on the Floridan Peninsula, 
1859) 


It would be reasonable to argue 
either the Barton or the Damascus 
viewpoint under the LGCPA. 

Plat Approvals vis-a-vis a 
Comprehensive Plan—As discussed 
above, the LGCPA includes “sub- 
division approval” within the defi- 
nition of “development permit.”>® 
This dovetails with the Florida plat- 
ting statute which requires the 
appropriate governing body to 
approve each plat.5! Many out-of- 
state cases have discussed consis- 
tency between comprehensive plans 
and plats, and they generally have 
concluded that there must be 
consistency between the two.*2 

For example, in Jurgenson v. 
County Court for Union County, 
the petitioner applied to partition 
33.38 acres of land. The court found 
that since a local comprehensive plan 
had not been approved by the state, 
that the statewide plan applied to the 
property.*4 The county denied the 
approval because the proposed 
subdivision was inconsistent with a 
goal of the comprehensive plan 
concerning the presentation of 
agricultural land; however, the court 
found the plan and the proposed plat 
to be consistent and approved the 
plat. 


Amendments to a comprehensive 
plan 


In Florida, nearly every county has 
adopted a comprehensive plan. 
However, some communities are 
finding portions of their plans to be 
unworkable and are amending those 
plans.5® The case law from the states 
suggests that amendments to a 
comprehensive plan will be 
scrutinized very closely. 

In South of Sunnyside Neighbor- 
hood League v. Board of County 
Commissioners of Clackamas 
County, petitioners, a group of 
concerned citizens, contended that 
the board acted improperly in 
approving a proposed amendment to 
the county’s comprehensive plan. 
The amendment changed a 65-acre 
parcel from “medium density 
planned residential” to “planned 
commercial” for the use of an 
extensive shopping center and a 
hotel. 

The court addressed the require- 
ments of a valid amendment to a 
comprehensive plan in relation to the 
consistency language in the statute, 
and wrote: 

When it is proposed to change the plan by 


changing the permitted use of a single parcel 
of land, the legislative requirement that a 


ae 
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comprehensive plan be coordinated and inter- 
related includes, we believe a requirement 
that the amendment to the map be consistent 
with the unamended portions of the plan.*8 

Regarding the procedure 
necessary to amend an adopted 
comprehensive plan, Dalton v. City 
and County of Honolulu,*® dealt with 
an amendment to a comprehensive 
plan which changed the designation 
of property from rural to apartment. 
The ordinance mandating the 
comprehensive plan for the county 
required an adoption procedure 
which was more rigorous than the 
procedure for general ordinances; 
however, it did not expressly provide 
for amendments to the plan. The 
court held that since the ordinance 
required the plan to be “long-range” 
and “comprehensive,” the county 
could not use its general procedure 
for amending other ordinances, but 
rather it had to follow the procedural 
safeguards provided for the original 
adoption of the plan.® 

Although Florida has a statutory 
procedure for amending compre- 
hensive plans,®! the Dalton case 
might encourage Florida courts very 
strictly to consider amendments to 
comprehensive plans. A_ Florida 
court, reasoning that a plan is to bea 
guide for the future development of 
an area, might impose a_ higher 
burden of proof upon a_ local 
government changing the designa- 
tion of property by a comprehensive 
plan than is imposed on a local 
government in a zoning change.® 


Justification for interim zoning 


Several out-of-state cases have 
held that the pending adoption of a 
comprehensive plan may be used as a 
justification for interim zoning, 
which usually takes the form of a 
building permit moratorium. 
Commentators have also suggested 
that such moratoria are sustainable 
and even desirable. Professor 
Anderson refers to a “race of dili- 
gence” in which developers rush to 
obtain building permits prior to the 
adoption of a comprehensive plan, 
and he argues that such a race might 
thwart a proposed plan before it can 
be enacted.® Professor Rohan states 
that at least 13 states have adopted 
statutes which specifically authorize 
the use of interim zoning.*4 An 
example of this is provided in the 
Delaware Code, which authorizes 
the adoption of interim zoning “rior 
to the adoption of a comprehensive 
plan and zoning consistent with that 
plan.® 


In Rubin v. McAlevey,® the Town 
of Ramapo enacted an ordinance 
which had the effect of freezing all 
improvements in those areas of the 
town where the zoning classification 
would be changed if the reeommen- 
dations of the pending comprehen- 
sive plan was adopted. The 
ordinance had an original duration of 
90 days, and this was subsequently 
extended for 30 days, and then until 
the zoning law was amended to be 
consistent with the plan. 

The plaintiff was a landowner 
whose property was affected by the 
ordinance. He argued that the 
ordinance was discriminatory, 
lacking in standards and beyond the 
power of the town to adopt. The 


court rejected this argument and 
held: 


[The ordinance] is a sensible and practical way 
to insure that decisions on land usage, arrived 
at on the adoption of the Master Plan but not 
yet enforceable because the zoning 
amendments have not been adopted can be 
effective, provided, of course, they be 
embraced in the amendments.®” 

Another New York case dealing 
with interim zoning in the context of 
the adoption of a comprehensive 
plan is Lake Illyria Corporation v. 
Town of Gardiner, where the court 
was faced with an ordinance which 
prohibited the use of property for 
anything except residential unless a 
variance was approved by the town 
board, pending the preparation and 
enactment of a comprehensive zon- 
ing ordinance. The court recognized 
that such ordinances could be valid, 
but held that this particular or- 
dinance was unreasonable since it 
had been in effect for four years. 

In Almquist v. Town of Marshan,” 
a municipality imposed a moratori- 
um on development pending the 
adoption of a comprehensive plan, 
after a landowner had sought ap- 
proval of a proposed development 
for six months. The court recognized 
that there, similar to Florida, there 
was no specific statutory authority 
for such a moratorium, and it held 
that under general principles confer- 
ring on municipalities broad powers 
they have the authority to adopt 
moratorium ordinances of limited 
duration provided they are enacted 
in good faith and without discrimina- 
tion.”! 

Although most local governments 
in Florida have adopted their com- 
prehensive plans, some, like the City 
of West Palm Beach, are undertaking 
comprehensive amendments to those 
plans. In these cases, interim zoning, 
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if reasonable, should be upheld by 
the Florida courts.”2 


Conclusion 


Because of the dearth of Florida 
case law, it is difficult to determine 
exactly how a Florida court would 
hold on many of these topics. For 
example, it is not known whether a 
Florida court would hold that more 
restrictive zoning is consistent with a 
comprehensive plan. However, as 
noted previously, the LGCPA has 
what is probably the most rigorous 
consistency language of any state 
statute dealing with comprehensive 
planning. The statutory language, 
together with the recent Attorney 
General opinions stating that local 
zoning ordinances must be “expedi- 
tiously” amended to “conform” with 
a plan adoption pursuant to the 
LGCPA, lead one to believe that 
Florida courts will adopt the narrow 
view of consistency, and will hold 
that zoning designations must be 
very similar to the land use desig- 
nations of a comprehensive plan 
adopted pursuant to the LGCPA.o 


'Fxa. Stat. §163.3161 - 3211 (1979 & Supp. 
1980). 
2Fia. Stat. §163.3194 (1979). 

3The Standard State Zoning Enabling Act 
was published by the United States 
Department of Commerce in 1921 and revised 
in 1926. See ANDERSON, AMERICAN LAw OF 
ZonING §21.01 (2d ed. 1977); FLornma ZONING 
AND LAND Use PLANNING $1.3 (1980); PELHAM, 
State Lanp Use PLANNING AND REGULATION 
146 (1979); Mandelker, The Role of the Local 
Comprehensive Plan in Land Use Regulation, 
74 Micn. L. Rev. 900, 901 (1976); Comment, 
Comprehensive Land Use Plans and the 
Consistency Requirement, 2 Fa. St. L. Rev. 
766, 768 (1974). 

The second enabling act, the standard City 
Planning Enabling Act, which encouraged 
local governments to engage in 
comprehensive planning, was published in 
1928. See ANDERSON, supra at §21.01; PELHAM, 
supra at 146. 

4See U.S. DepaRTMENT OF COMMERCE, 
Apvisory COMMITTEE ON ZONING, A STANDARD 
State Zoninc EnasBuinc Act §3 (Rev. ed. 
1926); Comment, supra, Note 3, at 768. 

5See Weigel v. Planning and Zoning 
Commission of Town of Westport, 160 Conn. 
239, 278 A.2d 766, 767 (1971); Dawson Enter- 
prises, Inc. v. Blaine County, 98 Idaho 508, 567 
P.2d 1257 (1977); Notingham Village, Inc. v. 
Baltimore County, 226 Md. 339, 292 A.2d 680, 
688 (1972); Kozesnik v. Montgomery Town- 
ship, 24 N.J. 154, 131 A.2d 1, 7 (1957); Clever v. 
Board of Adjustment, 414 Pa. 367, 200 A.2d 
408, 413 (1964); Shelton v. City of Bellview, 73 
Wash. 2d 28, 435 P.2d 949, 954 (1968); 
Lanphear v. Township of Antwerp, City of 


_ Van Buren, 50 Mich. App. 641, 214 N.W. 2d 66, 


70 (1973); Tulsa Rock Co. v. Board of County 
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Commission of Rogers County, 531 P.2d 351, 
357 (Okla. Ct. App. 1975). 

®See e.g. ALASKA Stat. §§29.33.070 - 
29.33.090 (1972); Ariz. Rev. Stat. ANN. §9- 
462.01(E) (1977); Det. Cope ANN. tit. 9, 
§§6807(A), 6904 (1974); D.C. Cone $§1- 
1002(A)(4)(D), 5-414 (Supp. 1978); Hawan 
Rev. Stat. §225-21 (Supp. 1976); IpaHo CopE 
§§67-6508 - 67-6511 (1980); IND. Cope ANN. 
§18-7-2-31 (Burns 1974); Ky. Rev. Stat. ANN. 
§§100.183, 100.201, 100.213 (Baldwin 1979); 
Nes. Rev. Stat. §§23-114 - 23-114.03 (1977); 


S.D. Comp. Laws Ann. §§11-6-2 - 11-6-14. 


(Supp. 1980); Va. Cope §§15.1-456, 15.1-466.1, 
15.1-490 (Supp. 1980). 

Also, a “consistency” is required in levels of 
planning in England. See Barendt, 
Comprehensive Development Planning in 
England: Historical Experience and Some 
Comparisons with Florida’s Proposed 
Legislation, 2. FLa. St. L. Rev. 415, 438 (1974). 

7California is one state which requires 
consistency. PELHAM, supra, Note 3, at 147. 
California was one of the first states to require 
local comprehensive planning in 1965. Id. at 
148. In 1970, the California act was amended 
to require that local land use regulations be 
consistent with the local comprehensive plan. 
Id. 

In contrast to Florida, the California 
Legislature has promulgated a statutory defini- 
tion of “consistent with” which reads: “the 
various land uses authorized by the ordinance 
are [to be] compatible with the objectives, 
policies, general land uses and programs 
specified in [the] Plan. CaL. Govr. Cope ANN. 
§$65860(A)(ii)(Supp. 1980). See Ronan, 
ZONING AND LAND Use Controts §33.07(3) 
(1978); MANDELKER, supra Note 3, at 957. Not 
only does the California legislation require 
zoning ordinances to be consistent with a 
comprehensive plan, but this consistency must 
also be attained within certain time-limit. Cau. 
Govr. Cone §65862 (Supp. 1980). Several other 
states also have consistency requirements. See 
Ariz. Rev. Stat. ANN. §9-462.01 (Supp. 1980); 
Ky. Rev. Stat. ANN. §100.213 (Baldwin 1979); 
Nes. Rev. Stat. §23-114.03 (1977). 

5See Stat. $§163.160 - .3211 (1979). 
Stat. §163.160(1)(1979) provides 
“[t]he several counties and incorporated 


municipalities of this State may plan for future 
development . . . .” (Emphasis added) 

10See Fra. Stat. §§163.3161 - .3211 (1979). 

11§ee JUERGENSMEYER & WADLEY, FLORIDA 
Lanp Use Restrictions §4.04 (1979); 
Comment, supra Note 3, at 789. 

!2See JUERGENSMEYER & WADLEY, supra, 
Note 11, at §404. 

Fria. Strat. §163.3194(1)(Supp. 1980). 
Commentators have stated that the extension 
of the consistency requirement to land de- 
velopment regulations other than zoning or- 
dinances is‘a major innovation. See, e.g., 
MANDELKER, supra, Note 3, at 961. 

'4See JUERGENSMEYER & WADLEY, supra 
Note 11, at §4.12; Mandelker, supra, Note 3, at 
962. 

15 See Op. Att’y. Gen. Fla. 079-88 (1979); Op. 
Att’y. Gen. Fla. 080-95 (1980). 

16395 A.2d 748 (Md. 1974). 

at 750. 

187d. 

19 See also Board of County Commissioners 
of Cecil County v. Gasler, 285 Md. 233, 401 
A.2d 666 (1979); Barton Contracting Co., Inc. 
v. City of Afton, 268 N.W. 2d712 (Minn. 1978); 
Gillis v. City of Springfield, 46 Or. App. 389, 
611 P.2d 355 (1980). 

20964 Or. 574, 507 P.2d 23 (1973). 

21507 P.2d at 27. 

21d. at 28. 

23971 Or. 500, 533 P.2d 772 (1975). 

24553 P.2d at 779. 

See PELHAM, supra, Note 3, at 178. 

26South of Sunnyside Neighborhood 
League v. Board of Commissioners of 
Clackamas County, 280 Or. 3, 569 P.2d 1063, 
1072 (1977). 

27380 A.2d 174 (D.C. 1977), overruled on 
other grounds, Citizens Association of 
Georgetown v. Zoning Com. of the District 
of Columbia, 392 A.2d 1027 (D.C. 1978). 

81d. at 184. See Barrie v. Kitsap County, 93 
Wash.2d 843, 613 P.2d 1148 (1980). 

29377 So.2d 736 (Fla. lst D.C.A. 1979). 

301d. at 738. See City of Gainesville v. Cohn, 
365 So.2d 737 (Fla. Ist D.C.A. 1978). 

3!1Cir. Ct. No. 78-4007-7 (September 5, 
1979). 

3296 Or. App. 131, 552 P.2d 552 (1976). 

33552 P.2d at 553. See also Greb v. Board of 
Commissioners for the County of Klamath, 32 
Or. App. 39, 573 P.2d 733, 735 (1978): 
Clinkscales v. City of Lake Oswego, 47 Or. 
App. 1117, 615 P.2d 1164, 1167 (1980). 

3495 Or. App. 613, 550 P.2d 1236 (1976). 

35550 P.2d at 1239. 

36See Bryan v. Salmon Corp., 554 S.W.2d 
912, 917 (Ky. 1977); Aspen Hill Venture v. 
Montgomery County Council, 265 Md. 303, 
289 A.2d 303, 309 (1972). 
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ATTACH MAILING 


telephone number 


37495 S.W.2d 502 (Ky. 1973). 

387d. at 506. 

39360 So.2d 1130 (Fla. 3d D.C.A. 1978). 

407d. at 1132. 

4154 Cal. App. 3d 586, 126 Cal. Rptr. 754 
(1979). See Di Mento, Developing The Con- 
sistency Doctrine: The. Contribution of the 
California Courts, 20 SANTA Ciara L. Rev. 285 
(1980). 

42See Earle v. McCarthy, 28 Or. App. 539, 
560 P.2d'665 (1977); Desler v. Lane County 
Board of Commissioners, 27 Or. App. 709, 557 
P.2d 52 (1976); Kristensen v. City of Eugene 
Planning Commission, 24 Or. App. 131, 544 
P.2d 591 (1976). A Minnesota case also holds 
that conditional use permits must be consistent 
with the comprehensive plan. See Barton 
Contracting Co., Inc. v. City of Afton, 268 
N.W.2d 712 (Minn. 1978). 

ia. Stat. §163.3194(1) (Supp. 1980). 

44Fia. Stat. §163.3164(5) (1979). 

Fria. Stat. §163.3164(6) (1979). 

46968 N.W.2d 712 (Minn. 1978). 

471d. at 717. 

4832 Or. App. 3, 573 P.2d 726 (1978). 

49573 P.2d at 729. 

50FLa. Stat. §163.3194 (1979). 

51FLa. Stat. §177.071 (1979). 

52See Board of County Commissioners v. 
Gasten, 285 Md. 233, 401 A.2d 666 (1979); 
Jurgenson v. County Court for Union County, 
42 Or. App. 505, 600 P.2d 1241 (1979); Golf 
Holding Company v. McEachron, 39 Or. App. 
675, 593 P.2d 1202 (1979); Meeker v. Board of 
Commissioners, 36 Or. App. 699, 585 P.2d 1138 
(1978), aff'd, 287 Or. 665, 601 P.2d 804 (1979); 
Wes Linn Land Co. v. Board of County 
Commissioners, Linn County, 36 Or. App. 39, 
583 P.2d 1159 (1978); Commonwealth 
Properties, Inc. v. Washington County, 35 Or. 
App. 387, 582 P.2d 1384 (1978); 1000 Friends of 
Oregon v. Board of County Commissioners of 
Benton County, 32 Or. App. 413, 575 P.2d 651 
(1978); Breming v. City of Dayton, 29 Or. App. 
761, 566 P.2d 904 (1977). 

5342 Or. App. 505, 600 P.2d 1241 (1979). 

54600 P.2d at 1242. 

551d. 

56F or example, the City of West Palm Beach 
is undertaking a complete reworking of its city 
center plan. 

57280 Or. 3, 569 P.2d 1063 (1977). 

58569 P.2d at 1072. 

59462 P.2d 199 (Hawaii 1969). 

at 209. 

Stat. §163.3187 (1979). 

®2See also Hines v. Pinchback - Halloran 
Volkswagen, Inc., 513 S.W. 2d 492 (Ky. 1974). 

83 ANDERSON, AMERICAN LAW OF ZONING 
§5.21, §10.03 (2d ed 1977). 

64ROHAN, ZONING AND LAND Use Contros 
$22.01 (1978). 

65 Cope Ann. 9, §6907 (1975). 

6654 Misc. 2d 338, 282 N.Y.S. 2d 564, aff'd, 29 
App. Div. 2d 874, 288 N.Y.S. 2d 519 (Sup. Ct. 
1967). 

87989 N.Y.S. 2d at 568. 

6843 App. Div. 2d 386, 352 N.Y.S. 2d 54 
(1974). 

69352 N.Y.S. 2d at 57. 

70308 Minn. 52, 245 N.W. 2d 819 (1976). 

"See also Ogo Associates v. City of 
Torrance, 37 Cal. App. 3d 385, 112 Cal. Rptr. 
761 (1974); Annot., Validity and Effect of 
“Interim” Zoning Ordinance, 30 A.L.R. 3d 
1196 (1970). 

“Florida case law conceming interim 
zoning in relation to the adoption of a zoning 
ordinance is discussed in Smith, Enactment of 
Building Moratoria in Florida, 55 Fra. B.J. 
575 (1981). 
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Keep the Scales Justice 
balanced-in your favor! 


Malpractice lawsuits are rising at 
an alarming rate with settlements 
to match. The attorney’s optimum 
recourse for keeping justice bal- 
anced is to be adequately covered 
by professional liability insurance. 


If an INA covered attorney is 
sued for malpractice, INA goes to 
bat for him. INA will save him lost 
time in court and keep his good 
name from being permanently 
damaged. 


Contact us for complete details 
on the best professional liability 
policy for your needs. We are the 
INA administrator for Lawyers 
Professional Liability: 


Doris Sheffler 

(e (813) 870-2366 

GE) V. C. Jordan & Associates, Inc. 
P.O. Box 24695-32 

Tampa, Florida 33623 


Professional Liability 
Insurance for Lawyers 
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True Group Medical 


Now, a group medical plan, endorsed by 

The Florida Bar, offers attorneys the exact 
coverages they need for themselves, their 
dependents and their employees. No need to 
shop around for portions of desired coverage. 
Now, it’s all available with the benefits and 
convenience of a true group plan. And, it’s 
endorsed by The Florida Bar. 


Why is this new group medical plan different? 
Because it isn't a “collection” of coverages 
each with different premiums based on 


experience “pooling” of other professions and 
individual underwriting. Instead, premiums are 


based upon claims made only by Florida 
lawyers, their employees and dependents 
participating in the plan! 


The Florida Bar gr 
by Lawyers Profes 
Agency, Inc., was 
study by The Floric 
Committee. In the 
Chairman John Fr 
dollars with the co 
ours is the superic 


Features of the 
endorsed group plan 
include... 


* Life and accidental death and 
dismemberment — (up to $25,000 per person 
without evidence of insurability, and up to 
$100,000 with evidence of insurability) to a 
maximum of twice annual income for members 
and employees. 


* Life insurance for retired members — 
to $25,000. 


* AComprehensive Medical Benefit Plan — 
With optional deductibles of $100, $250, $500, 
per calendar year and lifetime maximum 
coverage of $500,000. Student coverage 
available to age 25 with no additional 
premium. 


* 90-Day Open Enrollment — No proof of 
insurability for current Bar members. New 
members have 90 days tc apply without proof 
of insurability. 


Underwritten by American Pioneer Life Insurance Company, 
Orlando, Florida 32802 
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« Previous Coverage — Those transferring 
from other carriers do not lose coverage. 


* Rates Kept Low —— Premiums based on 
claims plus administration costs. 


* “Non-owned Captive” Plan — Provides 
ownership benefits without financial exposure: 
for the Bar. All financial records open for 
inspection by the Bar, including claims, 
reserves, and profits...reports made quarterly 
to the Bar and Insurance Committee... 
proposed changes in policy, rates, forms, or 
underwriting guidelines will be submitted to 
The Florida Bar Group Insurance Committee 
for approval. 


* Fast Claims Processing — Nationally known 
claims administrator provides prompt claims 
settlement. Computerized system keeps 
administrative costs low. Toll-free telephone 
number is provided to insured for direct 
contact with claims administrator. 


* One Plan For All — LPLIAs fully insured plan 
offers same rating structure for large or small 
law firms, including sole practitioners. 
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4. Office Administrator 


St. Petersburg. FL 33733 
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—__ A New WINNING PRESCRIPTION 


By Dr. J. STANLEY MCQUADE... 


ANALYZING MEDICAL RECORDS 


A Method for Trial Lawyers wet 


Dr. J. Stanley McQuade’s new book shows the practitioner how to 
interpret doctors’ handwritten records and gives him a working 
vocabulary of the medical terms most often needed in court. 
Medical jargon, shorthand, technical words, and abbreviations 
found in medical histories and physical examination records are 
translated into layman's language. A special chapter on Greek and 
Latin derivations is invaluable not only as a quick reference but also 
as a primer on how to decipher unfamiliar medical terminology. 
Includes sample documents and records with interpretive 
comments. 


$69.95 


and 
1981 SPECIAL SUPPLEMENT 


©1981 


ANALY ZING MEDICAL RECORDS 
A Method for Trial Lawyers 


To further sharpen your skills in interpreting | Two malpractice cases, one personal 
medical records, The Harrison Company _ injury case and one disability case are 
now has available a 1987 Special _ intricately analyzed. 
Supplement to Analyzing Medical Records The 1981 Special Supplement to Analyzing 
— A Method for Trial Lawyers. In the | Medical Records — A Method for Trial 
Special Supplement, detailed medico-legal Lawyers is an invaluable addendum to the 
analyses of four actual cases are presented, information in the original volume. Not 
including examples with explanations of | simply an update, the Special Supplement 
sample records, documents, provides case-by-case models that illustrate 
and notes. efficient methods of records analysis. 


1981 Special Supplement — $24.95 


THE Weg HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 (404) 447-9150 
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ENVIRONMENTAL LAND USE LAW 


Safe hazardous waste 
disposal: sure, 

but where? 

By Bram D. E. Canter 


The siting problem 


“Anywhere but here,” has become 
a common refrain greeting proposals 
to construct new hazardous waste 
disposal facilities. Despite whatever 
assurances may be given of a disposal 
project’s engineering and operational 
integrity, the public is usually uncon- 
vinced. The result has been a pace of 
new construction lagging far behind 
the rate at which new disposal capac- 
ity is needed in several regions of the 
United States. The pervasiveness of 
public opposition to hazardous waste 
facilities has prompted many ob- 
servers to conclude that the prospects 
for meeting the demand for new 
waste disposal sites in the next 
decade are quite poor, if present 
siting approaches remain unchanged. 

The reasons behind the intense 
local opposition are varied, but are 
repeated in local development hear- 
ings all across the country.' A 
primary factor is simply the fear of 
hazardous wastes’ demonstrated 
ability to injure and kill. It is not easy 
for the public to reconcile the terms 
“hazardous” waste and “safe” dis- 
posal. Each new site is imagined as 
another Love Canal. There is also 
resistance to accept a disposal facility 
which is suspected to have been 
passed along after successful opposi- 
tion elsewhere. The siting process is 
not trusted to be objective or tech- 
nically credible. 

Proponents of new disposal facili- 
ties have not been able to counter the 
public’s .concerns with economic 


arguments. Hazardous waste facili- 
ties generally create few local jobs or 
other identifiable benefits. The long- 
term or statewide benefits of safe 
waste disposal have not received 
much attention at the community 
level, where the threat to public 
health and safety is of most concern. 

There are perhaps 50,000 active 
and inactive sites in the United States 
where hazardous wastes have been 
disposed.2 The Environmental Pro- 
tection Agency (EPA) estimates that 
90 percent of all hazardous wastes 
have been disposed of improperly.* 
That is a disturbingly high figure, 
considering the potential adverse 


impacts of even small quantities of 


some constituents of hazardous 
waste. The estimated costs of 
cleaning up Love Canal,‘ the “Valley 
of Drums,” the 210 miles of South 
Carolina country roads where PCBs 
were recklessly dumped,‘ and other 
yet-to-be-discovered sites of unsafe 
disposal are staggering.’ 

There may be as few as 30 existing 
sites suitable for hazardous waste 
disposal and likely to meet the stan- 
dards established under the Resource 
Conservation and Recovery Act of 
1976 (RCRA).’ Fifty or 60 new 
disposal sites may be needed in the 
next several years.® The greatest dis- 
posal capacity shortfall is expected to 
occur in the Southeast.'!® Where will 
these new disposal sites be con- 
structed and how will the risks and 
burdens be shared among states and 
local governments? 


Most regulation falls short 


States have long controlled the dis- 
posal of refuse and garbage, usually 
delegating primary responsibility to 
county and municipal governments 
for actual implementation. The era 
of “planning and management” that 
began in earnest in the 1960’s gave 
birth to new terminology, “solid 
waste management,” and some im- 
provement in the regulation of waste 
disposal. Hazardous wastes, how- 
ever, did not get separate legislative 
attention until quite recently. 

Hazardous waste management ef- 
forts quickly evolved after the pas- 
sage of RCRA and the past five years 
have witnessed the enactment of 
over 30 state hazardous waste man- 
agement acts. Nearly every state act 


includes a permit program providing 
state agency review of proposed dis- 
posal sites and facilities. 

Site selection is generally left to the 
developer. When he chooses well, 
the proposal may be approved, if 
local opposition can be surmounted. 
When he chooses poorly, he is denied 
a permit and must try again with 
another site or give up. Few mecha- 
nisms have been created to facilitate 
site selection through the designation 
of preferred disposal sites or im- 
proved consultation with local 
governments and the public. 

The Resource Conservation and 
Recovery Act is often described as a 
comprehensive program of “cradle 
to grave” protection from the dan- 
gers of hazardous wastes. No one can 
deny that RCRA is a giant stride be- 
yond its predecessor, the Solid Waste 
Disposal Act of 1965, but it is not as 
holistic as it is touted to be. Even 
without reference to those portions 
of RCRA which may never be ef- 
fectually implemented because of 
the tremendous burden they place on 


Bram D.E. Canter is assistant general 
counsel for the Department of Environmental 
Regulation, Tallahassee. He received his 
LL.M. from George Washington University 
and J.D. from the University of Florida. He isa 
member of the Environmental and Land Use 
Law Section. 

The views expressed in this article are those 
of the author and not the Department of Envi- 
ronmental Regulation. 

Canter writes this column on behalf of the 
Environmental and Land Use Law Section, 
H. Gerald Reynolds, chairman, and Richard 
Hamann, editor. 
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both hazardous waste handlers and 
regulatory agencies, there are gaps in 
the program that RCRA established. 
One of the areas not adequately ad- 


dressed is the problem of finding and. 


utilizing the most suitable sites for 
hazardous waste facilities. 

Although extensive rules and stan- 
dards have been promulgated under 
RCRA for hazardous waste genera- 
tors and transporters, EPA has found 
the regulatory program applicable to 
disposal facilities extremely difficult 
to draft. The development of land 
disposal standards has been de- 
scribed as “perhaps the most difficult 
technical and public policy problem 
which EPA has ever addressed.”"! In 
January 1981, EPA was finally able to 
promulgate standards for container, 
tank, surface impoundment and 
waste pile facilities, but not for land 
disposal facilities.12 Without stan- 
dards, EPA cannot issue permits for 
new land disposal facilities. There- 
fore, the Agency has promulgated 
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temporary permitting standards 
which will allow new disposal facili- 
ties to be constructed and operated 
under restrictive conditions until 
permanent standards are devel- 
oped.!8 

The RCRA regulations give only 
rudimentary treatment to the siting 
issue. Two location standards have 
been adopted under RCRA and two 
others are intended to be applied by 
reference to other federal environ- 
mental statutes. The first location 
standard relates to surface faults, 
prohibiting hazardous waste treat- 
ment, storage or disposal operations 
within 200 feet of a surface fault 
which has moved in the recent 
geologic past.!4 


The second location standard 
restricts the use of floodplains for 
hazardous waste treatment, storage 
or disposal. While hazardous waste 
facilities are not prohibited from lo- 
cating in floodplains, they must be 
constructed and operated to prevent 
a washout of any wastes in the event 
of a 100-year flood.'® Alternatively, 
the owner or operator may show that 
the wastes could be removed safely 
to a secure location before flood 
waters reached the facility. Such a 
showing seems improbable, how- 
ever, considering the time constraints 
that would be involved and the 
shortage of available storage areas. 


In the review of proposals to con- 
struct new hazardous waste facilities, 
EPA will also consider the protection 
of endangered and threatened spe- 
cies and their habitats, required by 
the Endangered Species Act,!® and 
sole source aquifers, as required by 
the Safe Drinking Water Act.!7 EPA 
is contemplating the adoption of two 
additional standards to protect wet- 
lands and coastal high hazard areas.!8 


In a letter to the governors of the 50 


states, past EPA Administrator 


Douglas Costle expressed general 
satisfaction with the controls 
established under RCRA but wamed, 
“A major concern now becomes how 
to assure that sufficient capacity will 
be created to safely treat, store and 
dispose of hazardous wastes.”!® He 
urged each state to develop a siting 
process for hazardous waste facilities 
and promised EPA assistance. What 
is made clear in this and other state- 
ments of EPA policy regarding 
hazardous waste facility siting is that 
the states must undertake primary re- 
sponsibility for assuring that needed 
waste disposal capacity is available. 
EPA will have a support role. There 


has already been substantial federal 
funding for state hazardous waste 
management program development. 
EPA assistance to be provided in the 
future will be largely informational 
with some technical and financial 
support also available.” 

To help the states in establishing 
their own hazardous waste manage- 
ment programs, EPA developed a 
Model State Hazardous Waste 
Management Act in 1977 and sub- 
stantially revised it in 1980.2! The 
Model Act has contributed to the 
rapid passage of state hazardous 
waste legislation in recent years. 
Nevertheless, the Model Act gives 
little guidance with respect to the 
problem of finding new sites. 

The Model Act begins with a find- 
ings and purposes section that in- 
cludes a finding that the necessary 
knowledge and technology to make 
hazardous waste disposal a safe en- 
terprise are generally available. That 
is an unconvincing oversimplifica- 
tion. EPA has more candidly de- 
scribed the poverty of our knowledge 
and technology on other occasions.”” 
Moreover, it fails to suggest the 
proven difficulty of site selection and 
the obstacles faced by state regula- 
tory agencies in solving the siting 
problem. 

The most significant provision of 
the Model Act in respect to siting is 
§13 which gives state agencies the 
authority to override local govern- 
ment vetoes of hazardous waste fa- 
cility development proposals. Added 
in the 1980 revision of the Model Act, 
§13 is directed to overcoming local 
opposition. It is drafted broadly to 
encompass the various decision- 
makers that might thwart the selec- 
tion of a site determined by the state 
agency to be suitable, and the differ- 
ent ways a local veto could be exer- 
cised. 

The outstanding weakness of the 
Model Act is the inadequacy of the 
role provided to local officials and 
residents of the communities where 
hazardous waste facilities are pro- 
posed to be located. The public par- 
ticipation measures in the Model Act 
are limited to the usual agency hear- 
ings held before the adoption of state 
regulations or the issuance of a state 
permit. The siting problem demands 
more than the usual measures for 
public participation.” 

Without a larger role for local 
government representatives and resi- 
dents, the concerns underlying 
public opposition will not be molli- 
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fied. Without a larger local role, the 
state override authority provided in 
the Model Act is likely to be per- 
ceived as a heavy-handed usurpation 
of legitimate local action to protect 
the community health and safety. 
The power to override local objec- 
tions must be balanced by a process 
that does more than merely inform 
the community of, the state’s inten- 
tions. It isno coincidence that most of 
the state siting programs established 
to date have gone to greater lengths 
to allow for local input and consul- 
tation at each important stage of the 
siting process. 


State siting programs 


Despite the passage of almost 40 
state hazardous waste management 
acts, less than 20 have included pro- 
visions intended to solve the siting 
problem. A few state siting programs 
have been enacted with persuasive 
titles, like the Massachusetts Hazard- 
ous Waste Disposal Facility Siting 
Act. Most are tucked inconspicuously 
into a state’s code section on hazard- 
ous waste control. The difference al- 
lows no prediction of the quality of 
the legislation. Given the extent to 
which the programs differ from 
one another, they will probably 
range from effective to unworkable 
when fully implemented. 


The siting programs can be classi- 
fied by general approach into two 
categories. One category is com- 
prised of programs that operate by 
expanding the review that a develop- 
ment permit application would nor- 
mally receive when the proposed de- 
velopment involves environmental 
and health-related factors. They are 
similar in their “super review” ap- 
proach to hazardous waste facility 
siting. The Florida siting program 
falls within this category. A second 
category is comprised of programs 
that are intended to operate in ad- 
vance of project proposals to desig- 
nate preferred sites around the state 
for the construction of future hazard- 
ous waste facilities. This category 
could be thought of as the “site desig- 
nation” approach. 


The super review approach to 
siting is more frequently applied than 
the site designation approach, prob- 
ably because it is consistent with the 
traditional regulatory concept which 
requires permitting agencies to await 
the filing of permit applications be- 
fore considering the suitability of 
sites for their intended uses. The ap- 
plications are reviewed against a 


body of rules.and either approved as 
filed, approved with conditions, or 
denied. For simple development 
proposals in nonsensitive environ- 
ments the traditional concept has 
worked adequately. For complex 
land uses, of which hazardous waste 
disposal is a foremost example, the 
concept can be dysfunctional. 

The case-by-case review of devel- 
opment proposals restricts regulatory 
perspective in the evaluation of sites. 
Alternative sites are not considered. 
Long-range planning for hazardous 
waste management can be short- 
circuited. State and local officials can 
become intense adversaries. For the 
developer, the process presents an 
expensive gamble. 

Florida’s super review approach 
takes advantage of its regional plan- 
ning councils to add greater scope 
to the evaluation of permit applica- 
tions to construct hazardous waste 
facilities. The Florida Department of 
Environmental Regulation, after 
receipt of a permit application, noti- 
fies each unit of local government 
within three miles of the proposed 
site.24 The local government with 
jurisdiction over the site determines 
whether the facility would be con- 
sistent with the local comprehensive 
plan, land use ordinances, zoning and 
other regulations.> If the local 
government finds that the proposed 
facility does conform with local 
plans and laws, it can issue any neces- 
sary local permits. If the proposal is 
inconsistent with local requirements, 
the applicant must obtain a variance, 
even though he may have already 
been issued a state permit for the fa- 
cililty. 

The variance procedure begins 
with a review of the proposal by the 
regional planning council whose 
jurisdiction covers the proposed site. 
The council applies general statutory 


criteria to recommend approval or 
denial of the requested variance.” 
Only when the council recommends 
approval or fails to take any action 
can the applicant then petition the 
Governor and Cabinet for the vari- 
ance. The Governor and Cabinet 
may grant the variance if the appli- 
cant has been issued a state permit 
and a clear and convincing need for 
the facility is shown.?? 

A distinctive feature of most state 
siting programs is the creation of a 
special siting board. Eight states have 
established new siting boards: Con- 
necticut, Indiana, Maryland, Massa- 
chusetts, Michigan, Minnesota, 
New York and Ohio. Like the indi- 
vidual siting programs themselves, 
each siting board is unique. They 
range in size from Ohio's five- 
member Hazardous Waste Facility 
Approval Board to Massachusetts’ 
21-member Hazardous Waste Facil- 
ity Site Safety Council. _ 

Some state siting boards act pri- 
marily as a permitting authority. 
Others perform broader planning 
and legislative functions in addition 
to their review of specific siting pro- 
posals. Several boards issue certifi- 
cates of public necessity, much like 
a public utility commission. 

There are two principal reasons for 
establishing a special siting board 
rather than relying upon existing per- 
mit review structures within a state. 
One is to enhance the quality of siting 
decisions. The other is to counter and 
assuage public opposition. The siting 
boards serve to legitimize the selec- 
tion of new sites in a way that existing 
regulatory agencies cannot. Their 
purpose is not merely to ensure the 
selection of a site which is technically 
sound, but also to make the selection 
acceptable to the hest community. 

The membership of a siting board 
is a significant factor in its legitimiz- 
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ing function. Membership will also 
determine the extent to which tech- 
nical and administrative input has 
been expanded beyond simple single 
agency review. The composition of 
the existing state siting boards gener- 
ally reflect the dual objectives of le- 
gitimization and improved decision- 
making. 

A number of states have granted 
exclusive jurisdiction over siting de- 
cisions to a state agency or siting 
board, or have provided them with 
the power to override local vetoes of 
hazardous waste facility develop- 
ment proposals. This technique, of 
course, did not originate in the con- 
text of hazardous waste manage- 
ment. Electrical power plants, trans- 
mission lines and other develop- 
ments of statewide importance have 
been shielded from local veto 
through a similar state pre-emption 
authorization. Frequently, siting de- 
cisions will also supersede the per- 
mitting and licensing requirements 
of other state agencies. 

State siting programs that provide 
override authority usually grant the 
power broadly. A few states qualify 
the authority to some extent. In Con- 
necticut, for example, a two-thirds 
vote of the siting board is required to 
override a city or regional wetland 
agency restriction on the location of a 
proposed disposal facility.28 Florida 
appears to employ the most conser- 
vative override, requiring the Gover- 
nor and Cabinet to grant a variance 
from local ordinances and only when 
recommended by the regional plan- 
ning council. 
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Although safe hazardous waste 
disposal is of importance to every cit- 
izen of a state, the burdens and risks 
associated with the operation of a 
disposal facility are borne almost en- 
tirely by the communities adjacent to 
the disposal site. In an attempt to 
better inform the residents of these 
communities about hazardous waste 
management and to minimize local 
opposition to proposed facilities, 
enhanced public participation mech- 
anisms are standard components of 
state siting programs. It is the local 
public and not the statewide public 
upon which these public participa- 
tion mechanisms focus. 

Five states provide that represen- 
tatives from the local government 
within which a hazardous waste fa- 
cility is proposed to be constructed 
may serve as temporary members for 
the duration of the board’s review 
and final decision on the site.?® This 
technique is a substantial compro- 
mise in the interest of public partici- 
pation and should prove effective, 
especially where the board has the 
authority to override local govern- 
ment vetoes. Another technique has 
been to broaden the scope of notice 
requirements, so that a _ greater 
number of interested persons are 
likely to participate. Administrative 
hearings remain the basic forum for 
public participation under the siting 
programs, but they call for greater 
consideration to be given public 
comments and objections. 

The Massachusetts and Minnesota 
siting programs go furtherest to ex- 
pand the role of the public, especially 
the local public, in the siting process. 
In announcing proposals to construct 
hazardous waste facilities, the Massa- 
chusetts Department of Environ- 
mental Management gives notice 
throughout the state not just in the 
general area of the proposed site.*° 
Briefing sessions are periodically 
conducted around the state to ensure 
that interested persons are kept in- 
formed about every hazardous waste 
facility proposal which the state has 
determined to be feasible and de- 
serving of state assistance. 


Local assessment committees are 
established to represent the interests 
of host communities in negotiations 
with developers in the preparation of 
siting agreements. Unless the Massa- 
chusetts siting board steps in to ar- 
range for the arbitration of a dispute, 
the local assessmment committee 
and developer are left alone to work 
out the details concerning main- 


tenance procedures, monitoring 
practices, public services to be pro- 
vided by the host community, com- 
pensation to be paid to the host and 
abutting communities, the services 
and benefits that will be provided by 
state agencies, and provisions for 
resolving disputes that may arise. 

The Minnesota siting act includes a 
section entitled “participation by af- 
fected localities,” which provides for 
the creation of local project review 
committees much like Massachu- 
setts’ local assessment committees.*! 
The local project review committees 
help to inform local officials and resi- 
dents of hazardous waste facility 
proposals and to solicit local con- 
cerns, acting as a liaison to the Minne- 
sota Waste Management Board. 
When public hearings are held, each 
local project review committee must 
present a written summary of local 
concerns and attitudes and the spe- 
cific issues that local officials and 
residents wish to see addressed in the 
environmental review of the candi- 
date sites. : 

Not many state hazardous waste 
management acts contain specific 
siting criteria. The more common ap- 
proach is to require an appropriate 
state agency to develop siting criteria 
through administrative rulemaking. 
Even so, little has been done thus 
far to implement these statutory 
directives. 

Siting criteria are most useful when 
they serve as the basis for an inven- 
tory of sites. The inventory could 
identify an exclusive list of specific 
sites, so that the construction and 
operation of hazardous waste facili- 
ties at noninventoried sites is pro- 
hibited. A more flexible inventory 
could identify preferred sites and 
create merely a presumption that any 
noninventoried site is unsuitable. 


If the designation of specific sites 
is not desired or proves too difficult, 
an inventory could still function as a 
useful regulatory tool by identifying 
general areas of suitability and non- 
suitability. Through a mapping pro- 
cess, three or more zones could be 
created to delineate different levels 
of capability for various hazardous 
waste projects. 


The creation of incentives to en- 
courage local acceptance of hazard- 
ous waste facilities may prove to be 
the most important element of state 
siting programs. The Connecticut 
program allows for the direct com- 
pensation of the host community. 
The developer of a new facility in 


Connecticut must pay the host com- 
munity a few cents for each gallon or 
cubic yard of disposed wastes, or a 
percentage of gross receipts.*? In- 
direct compensation can include pur- 
chase by the developer of buffer 
zones, parks, expanded utility serv- 
ices, and other amenities that offset 
the impacts of the facility’s operation. 

There are also a number of incen- 
tives that can be provided by the 
state. Technical assistance grants can 
pay for emergency response equip- 
ment and the training of emergency 
personnel. The state may give prefer- 
ence to host communities in the dis- 
bursement of state and federal funds. 
Property values in the vicinity of a 
hazardous waste facility can be con- 
ditionally guaranteed. A tax on 
hazardous wastes can be used to fi- 
nance cleanup and compensation 
costs in the event of an accidental 
release. 

State ownership of hazardous 
waste sites that are leased to private 
waste management companies may 
also help to alleviate the concerns of 
local governments. As an alternative 
to state ownership at the commence- 
ment of hazardous waste operations, 
the state can assume responsibility of 
a site at the time of its closure and 
thereafter handle all monitoring, 
maintenance and emergency rfe- 
sponse duties. In lieu payments to the 
county can be made by the state to 
compensate for property taxes that 
would otherwise be lost because of 
state ownership of the site. 


Conclusion 


Presently, Florida has no state or 
federally permitted sites for the 
treatment, storage or disposal of 
hazardous wastes. Hazardous wastes 
generated in the state must be hauled 
by truck or rail to Alabama and South 
Carolina. Before the passage of 
RCRA, hazardous wastes were dis- 
posed of in uncontrolled dumps 
around Florida and many of these 
have already required great expense 
and ingenuity to clean up. 

Despite the lack of a single facility, 
no significant demand for in-state 
hazardous waste facilities has arisen. 
It is only a matter of time, however, 
before hazardous waste generators 
and persons desiring to operate 
hazardous waste facilities begin to 
increase the pressure for facilities in 
Florida. Dependence on out-of-state 
facilities is also unsatisfactory from a 
a state management perspective. 

The Florida siting process has 


never been tested. When hazardous 
waste facility proposals do arise, the 
process may inhibit or prevent their 
construction. Perhaps one or two fa- 
cilities will be established but with 
much illwill and controversy. The 
process could be improved by bor- 
rowing elements from other state 
siting programs. In particular, a 
public consultation mechanism, a 
more effective override authority, 
and the use of incentives for local 
governments are needed. 

Ultimately, the solution to the 
siting problem is not a matter of de- 
signing an optimum program for the 
selection of hazardous waste disposal 
sites. The most direct solution lies in 
reducing or even eliminating the 
generation of hazardous wastes. 
Treatment and incineration, though 
compromises, are also preferable to 
disposal. However, as long as the al- 
ternatives to disposal remain tech- 
nically and economically unavail- 
able, secure disposal sites must be 
found and utilized. o 
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TAX LAW NOTES 


Now comes the Foreign 
Investment in Real 
Property Tax Act 


By Richard J. Razook and 
Leon O. Stock 


More than a year and a half ago, 
the authors proposed certain changes 
to the federal income tax laws relating 
to foreign investment in United 
States real estate.! Mounting political 
and economic pressures at the time 
indicated that change would -no 
doubt come. Numerous bills had 
been introduced into Congress? and 
various legislative and executive 
committees were spending substan- 
tial time in conference. The stage was 

The Foreign Investment in Real 
Property Tax Act of 1980 (“Act”),? as 
amended by the Economic Recovery 
Tax Act of 1981,‘ has resulted in an 
uneasy feeling throughout the Bar as 
the proper legal advice to be given in 
ordinary cases is still not clear to most 
lawyers. Why is this so? The com- 
plexity of the Act results, in part, 
from the Congressional attempt to 
prevent the numerous ways in which 
foreign investors might arrange their 
United States real estate transactions 
to avoid the scope of the new law. 
Accordingly, the Act reflects the 
draftsmen’s endeavor to anticipate a 
variety of tax avoidance mechanisms 
and consequently is not simple and 
straightforward.5 

Complexity exists for yet another 
reason. The Act represents the 
product of competing interests re- 
sulting. in some cases in compromise 
and accommodation. For example, 
the exception from taxation for sale 
of a five percent or less stock interest 


in a United States real property hold- 
ing corporation, the capital stock of 
which is regularly traded on an estab- 
lished securities market, reflects both 
practical considerations as well as the 
successful efforts of certain private 
interests. Finally, one must accept 
the simple truth that the new law 
touches upon so many provisions of 
the Internal Revenue Code, which in 
themselves are complex, that concise 
rules were impossible to draw. 

With these thoughts in mind, one 
might be more understanding of the 
complex structure and approach em- 
ployed by the Act and appreciate the 
desirability of limiting this discussion 
to the types of transactions common- 
ly carried out in the past and likely to 
take place in the future. 


Preliminary observations 


The Act becomes considerably 
easier to understand if its basic pur- 
pose is kept clearly in focus. Under 
prior law, a foreign investor (non- 
resident alien or foreign corporation) 
could purchase U.S. real estate either 
directly or indirectly through a cor- 
poration and thereafter dispose of it 
at a gain free of federal income tax. 
Under new $897 of the Internal Reve- 
nue Code, created by the Act, gains 
resulting from the sale of U'S. real 
property interests made after June 
18, 1980, are subject to tax, thus 
achieving the Act’s principal pur- 
pose of placing foreign and Amer- 
ican investors on equal footing 
or parity.” The “parity rule” is there- 
fore paramount, and, as will be seen 
shortly, a number of refinements 
emanate from this basic concept. 

Section 897(a) treats a foreign in- 
vestor as engaged in U.S. business 
with respect to a sale or other type of 
disposition of a “United States real 
property interest.” The section does 
not change existing tax laws relating 
to the acquisition and operation 
stages of a real estate investment. 
Since in this regard foreign and 
American investors were on “equal 
footing” already, there was no need 
to amend the law. Foreign investors 
must still be, in fact, engaged in busi- 
ness or elect to be treated as such in 
order to reduce gross rental income 
by related operating expenses.° 

Also consistent with the “parity 


rule,” nonrecognition of tax pro- 
visions generally available to Ameri- 
can investors are afforded to foreign 
investors provided that use of the 
nonrecognition provision will not 
lead ultimately to complete escape 
from federal income tax.'® A foreign 
investor should therefore be able to 
transfer U.S. real estate into a domes- 
tic corporation or enter into “like 
kind” exchanges of US. real estate 
without incurring federal income tax. 
Similar transactions involving trans- 
fers to foreign corporations or ex- 
changes of U.S. real estate for non- 
U.S. real estate would be subject to 
tax. In these transactions, use of a 
nonrecognition provision would be 
the first step to possible avoidance of 
federal income tax, thereby granting 
foreign investors more favorable 
treatment than similarly situated 
American investors. Thus, the prin- 
ciple of the “parity rule” would be 
violated. 

Finally, examining §897 from the 
viewpoint of a foreign investor is 
probably the most useful way to test 
for answers to questions most likely 
to be asked. Consider the following: 

1. Is the Netherlands Antilles cor- 
poration still the most desirable U.S. 
real estate investment vehicle for a 
foreign investor? 

2. What tax planning techniques 
should be reviewed before selling 
U.S. real estate presently held by a 
Netherlands Antilles corporation? 

3. Are there certain types of real 
estate transactions still not subject to 
federal income tax? 

4. Will the new reporting rules es- 
tablished pursuant to §6039C require 
disclosure of the foreign investor's 
identity? 

Having made these preliminary 
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observations, we will now indicate 
how the prior tax rules operated and 
how the Act has impacted upon them 
with respect to some typical real 
estate transactions. 


United States real property interest 


Section 897 treats gains derived 
from the disposition of a “United 
States real property interest” by a 
“nonresident alien” or a “foreign cor- 
poration” as income effectively con- 
nected with conduct of a U.S. busi- 
ness and thus subject to federal in- 
come tax. Accordingly, in order to 
determine in a given instance whe- 
ther $897 applies, at least two signifi- 
cant statutory prerequisites must be 
addressed: whether the person 
making the sale, exchange, or other 
disposition is a foreign corporation or 
a nonresident alien of the United 
States, and whether the subject 
matter of the transaction is a United 
States real property interest. 

Subject to certain exceptions, the 
term “United States real property in- 
terest” is broadly defined to include: 
first, direct interests in real property 
located in the United States, includ- 
ing interest in a mine, well, or other 
natural deposit;!! second, an interest 
in any domestic corporation holding 
primarily United States real property 
interests other than an interest solely 
as a creditor;!2 and third, an interest 
in a partnership, trust, or estate, 
whether domestic or foreign, holding 
a United States real property interest, 
as defined. 

Numerous questions of statutory 
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interpretation have arisen. For ex- 
ample, is a contract to buy or sell U.S. 
real estate included within the defini- 
tion of a “United States real property 
interest”? Section 897(c)(6)(A) does 
specifically include “options to ac- 
quire land or improvements thereon” 
but says nothing of contracts, whe- 
ther relating to land or buildings. The 
U.S. Treasury has indicated infor- 
mally that real estate contracts are 
within the scope of the new law. 
However, the reasoning has not been 
articulated well and apparently ig- 
nores important legal distinctions 
which exist between options and 
contracts generally. 

An option normally is given the 
same tax character as the property to 
which it relates, and thus there is pre- 
Section 897 precedence in the tax 
law for treating options and direct 
ownership interests in real property 
in the same manner.!‘ In contrast, a 
contract is viewed as _ separate 
property and its tax character is de- 
termined, as any other property, by 
reference to the specific purpose for 
which it was acquired and the use to 
which it is placed in the hands of the 
taxpayer. 

Section 897 does not appear to ap- 
ply to real estate mortgages; it being 
generally understood that Congress 
was not prepared to deal with that 
subject at the time. Treasury Regula- 
tions, however, could take a contrary 
position in which case certain unin- 
tended results may follow. For 
example, if §897 were construed to 
apply to real estate mortgages, an in- 
terest in entities such as a savings and 
loan association, the assets of which 
consist primarily of real estate 
mortgages, would be classified as a 
“United States real property 
interest.” Such a result does not seem 
too onerous, however, when one 
realizes how few nonresident aliens 
or foreign corporations hold equity 
interests in such institutions. Of 
greater and more practical interest 
would be whether a “participating 
mortgage” constitutes an interest 
“solely as a creditor” and thus not 
classified as a United States real 
property interest. Perhaps such an 
instrument could provide opportuni- 
ties for favorable tax planning. 


Nonresident aliens and foreign 
corporations 


As indicated, a foreign corpora- 
tion disposing of a United States real 
property interest is now subject to 
federal income tax as is a nonresident 


alien of the United States. Careful at- 
tention must be given therefore to the 
tax classification of foreign entities 
and the tax status, resident or nonresi- 
dent, of alien individuals involved in 
U.S. real estate transactions. _ 

With respect to “corporations,” 
whether domestic or foreign, many 
practitioners still fail to recognize 
that a land trust may be classified as 
a partnership, an association taxable 
as a corporation, or a mere agency 
relationship for federal income tax 
purposes depending upon the partic- 
ular terms of the trust instrument. 
Thus, for the well advised, the land 
trust may offer an opportunity for 
creative and yet practical tax 
planning.'® For the uninformed, it 
represents a trap leading to unanti- 
cipated tax results. 


With respect to nonresident aliens, 
the considerations are different. The 
guidelines for determining tax resi- 
dency are not precise and the possi- 
bility of moving in and out of resi- 
dency status clearly exists.!7 To il- 
lustrate, assume that an individual 
who is a resident alien of the United 
States exchanges appreciated US. 
real estate for real estate of equal 
value situated in Bermuda. Gain on 
this exchange measured by the excess 
of the fair market value of the Ber- 
muda real estate over the adjusted 
cost of the U.S. real estate would not 
be recognized for federal income tax 
purposes by virtue of §1031 of the 
Internal Revenue Code. 


Section 897 would not apply be- 
cause the individual is a resident of 
the United States. At a later date, the 
individual relinquishes his United 
States resident status by surrendering 
his U.S. immigration permanent resi- 
dent card and becoming a domi- 
ciliary of a country that imposes 
little, if any, income tax. Thereafter, 
he sells his Bermuda reai estate and 
pays no federal income tax on the re- 
sulting gain. The fact that the new 
law does not apply to gain realized 
by a resident alien does not mean that 
such gain is free of the U.S. capital 
gains tax. Residents, like citizens, are 
subject to federal income tax on both 
their domestic and foreign source 
income. However, they also are en- 
titled to the benefit of the nonrecog- 
nition of tax provisions of the Internal 
Revenue Code, as indicated in the 


preceding illustration involving 
$1031. 


In contrast, the nonrecognition 
provisions are not available to non- 
resident aliens unless the property re- 
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ceived in the exchange has the same 
status as a U.S. real property interest 
under the new law as the property 
surrendered.!® Thus, if U.S. real 
estate held for investment by a non- 
resident alien is exchanged for other 
U.S. real estate also held for invest- 
ment, no gain should be recognized 
on the exchange by virtue of §1031 
since the U.S. property acquired on 
the exchange has the same status 
under §897 as the property given up. 
On the other hand, if the property re- 
ceived in the exchange were situated 
outside the U.S., §1031 would not be 
applicable and, as a result, the gain 
would be taxable.!® If it were other- 
wise, U.S. tax would be entirely 
avoided, first on the exchange and 
later on the sale of the foreign real 
estate. 


Allowable operating deductions 


In a typical case prior to §897, one 
or more nonresident aliens of the 
U.S. would purchase income pro- 
ducing U.S. real estate through the 
medium of a foreign corporation, 
generally one \organized in the 
Netherlands Antilles. The corpora- 
tion would be capitalized on the basis 
of interest bearing debt and equity 


capital often $3 or $4 of debt to each 
$1 of equity. The rental income re- 
duced by deductible expenses, in- 
cluding the annual allowance for de- 
preciation and interest payable on 
corporate indebtedness, was subject 
to federal income tax at corporate 
rates graduating from 17 to 46 per- 
cent. If the total deductions exceed- 
ed the corporation’s gross income, 
as was often the case, no tax was due. 
In fact, to the extent that annual net 
operating losses arose, they were 
carried forward and applied against 
the taxable income of future years. 
As previously indicated, §897 does 
not affect the acquisition and opera- 
tion stages of a U'S. real estate in- 
vestment, and, consequently, the tax 
treatment described above remains 
unchanged. Moreover, the interest 
payable by the Netherlands Antilles 
corporation to a foreign shareholder - 
creditor, was not, and continues not 
to be, subject to any withholding 
taxes, United States or Netherlands 
Antilles.° In brief, viewed solely 
from the operational stage, foreign 
investors may be well advised to con- 
tinue using Netherlands Antilles cor- 
porations in smaller investments 
where the corporation will be capi- 


talized with substantial debt such 
that interest payments made to the 
foreign shareholder-creditor will 
give rise to a significant interest de- 
duction to the corporate but be free 
of U.S. withholding tax. 


Disposition of U.S. real estate 


At a later date, the decision might 
have been made to sell the real estate 
and thereby realize the appreciation 
in its value. The gain resulting from 
such a sale was usually free of federal 
income tax in one of two ways. First, 
in an all-cash transaction, a.§337 or 
“12-month” plan of liquidation 
would be adopted. Thereafter and 
within the 12-month period, closing 
would take place, the cash proceeds 
distributed to the shareholder, and 
the corporation completely liquida- 
ted and dissolved. Except for possi- 
ble investment credit and deprecia- 
tion recapture, the corporation as 
well as the shareholder would be 
exempt from federal income tax in 
respect of the sale. Second, in de- 
ferred sales transactions, a §453 in- 
stallment sale election was often 
made with the Netherlands Antilles 
corporation receiving only a mini- 
mum payment in the year of the sale. 

(Continued on next page) 
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TAX LAW NOTES 


Thereafter, in subsequent tax years 
when the corporation was no longer 
engaged in U.S. trade or business, the 
remaining payments, when received, 
were exempt from federal income 
tax.*! 

In the case of forei;x. corporations, 
gain resulting from a disposition of a 
U.S. real property interest after June 
18, 1980, is subject to federal income 
tax without exception for §337 liqui- 
dations.” Thus, the 12-month liqui- 
dation rule is no longer available to a 
foreign investor desiring to sell U.S. 
real estate in the course of liquidating 
a Netherlands Antilles or any other 
type of foreign corporation. Such a 
sale will be taxable at the corporate 
level. With respect to $453 installment 
sales made after June 18, 1980, pay- 
ments made to satisfy the promissory 
(installment) note will continue to be 
characterized as gain effectively 
connected to a U.S. trade or business 
and accordingly subject to federal in- 
come tax.?% 

One may question whether there is 
a difference in result if the foreign 
investor uses a domestic corporation 
rather than one organized in the 
Netherlands Antilles. In this case, the 
provisions of §337 would be avail- 
able to protect the domestic corpora- 
tion from tax on liquidation, but new 
§897 would impose direct taxation 
upon the foreign shareholder based 
upon the redemption of the stock in 
liquidation which, in the circum- 
stances, would constitute the disposi- 
tion of a United States real property 
interest. 
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Thus, there will be federal income 


tax resulting from the sale of the real . 


property regardless of the type of 
corporation, domestic or foreign. 
However, in the case of a domestic 
corporation, the tax falls upon the 
foreign shareholder rather than upon 
the foreign corporation. 

In certain circumstances, the dif- 
ference between taxpayers will be 
important. For example, if a Nether- 
lands Antilles corporation has a sig- 
nificant net operating loss which may 
be applied against a real estate gain, 
sale and liquidation would be desir- 
able in order to obtain the benefit of 
the loss at the corporate level. There- 
after, distribution of the sales pro- 
ceeds in liquidation would not be tax- 
able to the foreign shareholder. 

Carrying the example further, as- 
sume that the foreign investor con- 
sents to an election pursuant to 
§897(i) to treat the Netherlands An- 
tilles corporation as a domestic cor- 
poration and the real estate is sold 
with the application of $337. Now the 
tax falls upon the foreign investor in 
his individual capacity. While the 
net operating loss may not be used, 
the maximum capital gains rate will 
only be 20 percent rather than the 
corporate rate of 28 percent, and 
assessed upon the amount realized 
resulting from the excess of cash and 
fair market value of property dis- 
tributed over the cost of the share- 
holder’s stock and debt. It should be 
apparent that comparative computa- 
tions must be made and the use of 
§§897(i) and 337 should be con- 
sidered in any potential sale of real 
property by a foreign corporation. 


Sale of shares 


Gain on the sale within the United 
States of shares of a Netherlands An- 
tilles or any other foreign corpora- 
tion holding primarily U.S. real 
estate continues to be exempt from 
federal income tax provided that, in 
the case of an individual, the foreign 
seller is not physically present within 
the United States for 183 days or 
more during the taxable year in 
which the sale is made.*4 Thus, the 
183-day rule, which has been in the 
Internal Revenue Code for many 
years, continues to be effective. 

In addition, gain on a sale of shares 
made outside the U.S. is exempt even 
though the foreign seller spends 
more than 183 days within the U.S. 
However, the purchaser of the shares 
cannot obtain ownership of the real 
estate through the liquidation pro- 


cess without causing the liquidating 
corporation to become liable for tax 
measured by the excess of the fair 
market value of the property over the 
adjusted basis.*5 

Since the gain realized by the for- 
eign shareholder on the sale of the 
shares of a Netherlands Antilles or 
other foreign corporation is not sub- 
ject to U.S. taxation, assuming com- 
pliance with the 183-day rule, it 
would seem logical for a foreign mar- 
ket or exchange to develop for the 
sale of such shares. So long as the un- 
derlying real estate remains in cor- 
porate solution, no U.S. tax will be in- 
curred. Thus, with limited excep- 
tions, there would appear to be yet 
another benefit to be derived from 
using a foreign rather than a domestic 
corporation. The Netherlands An- 
tilles may be approaching the be- 
ginning, rather than the end, of anew 
era of planning for foreign invest- 
ment in US. real estate. The Act may 
have provided the impetus for a new 
secondary market for shares of 
foreign corporations holding U.S. 
real estate. 


Reporting requirements 


Through new §6039C, the Act cre- 
ated broad reporting requirements 
generally requiring disclosure of the 
personal identity of any foreign in- 
vestor holding U.S. real property 
directly or indirectly through one or 
more corporations. Section 6039C 
has created significant concern 
among foreign investors, much more 
so than the prospect of paying 
federal income tax pursuant to §897. 
Their fears result primarily from the 
belief that information concerning 
themselves and their U.S. invest- 
ments will ultimately find its way 
back to unfriendly governments, 
terrorist groups, or business and po- 
litical opponents. 

Further, some foreign investors 
have obtained U.S. real estate invest- 
ments in violation of home country 
exchange control laws. Others are 
using such investments as a financial 
safe haven and a contingent plan for 
ultimate immigration to the United 
States. The foreign investor reasons 
that information collected under the 
new law regarding his US. real estate 
investments could be exchanged 
with a foreign government pursuant 
to U.S. treaty obligations or, in the 
absence of such a treaty, simply 
through government to government 
accommodation although such may 
not be legally authorized. Recent ex- 
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periences confirm these possibilities 
and may give some credence to the 
foreign investor's concerns. 

From a technical view, the most 
disturbing point about §6039C is the 
simple fact that the reports required 
thereunder are not restricted to re- 
questing information relevant to the 
determination of an actual or poten- 
tial federal income tax liability. For 
example, if a nonresident alien who is 
the sole shareholder of a Netherlands 
Antilles corporation causes the cor- 
poration to sell its income producing 
U.S. real estate, why is it relevant to 
the determination of the federal in- 
come tax liability of the corporation 
to know the shareholder’s name and 
address? The answer must be that 
the information is not in fact relevant 
to the determination of the tax liabili- 
ty but may be helpful in pursuing col- 
lection of the tax, particularly in the 
absence of any withholding provi- 
sions, and assisting the U.S. govern- 
ment in other, nontax fields of 
inquiry. 

There is one important exception 
to the disclosure rules of §6039C 
which must be mentioned. Pursuant 
to §6039(b)(2), if a foreign corpora- 
tion furnishes security adequate to 
assure that all income taxes with re- 
spect to U.S. real property interests 
held by the corporation will be paid, 
disclosure of the shareholders’ identi- 
ty will not be required. The U.S. 
Treasury is to promulgate regula- 
tions later this year to define “ade- 
quate security.” However, according 
to the Conference Committee Re- 
port, adequate security might take 
the form of a recorded security inter- 
est in the real estate, a guarantee bya 
person from whom the Internal Rev- 
enue Service would be reasonably 
certain it could collect the unpaid tax, 
or some similar type of security.”® 

All of the foregoing forms of secur- 
ity have some potential for disrup- 
tion of the real estate market and, as 
a result, the Internal Revenue Service 
should proceed carefully. There are 
also practical considerations. For 
example, in what amount would a 
recorded security interest be grant- 
ed? How, with relative ease, would 
the security interest be removed ina 
typical real estate transaction? What 
priority would the interest have rela- 
tive to other mortgages and encum- 
brances on the property? Hopefully, 
these and other problems will be 
solved at the time the new regula- 
tions are issued and the first report 
due date established. 


Conclusion 


As emphasized at the beginning of 
this article, the purpose was to ex- 
plain the major provisions of the Act 
in the context of typical transactions 
and practical considerations. For 
those who need a more studied analy- 
sis, examination should be made of 
other provisions such as those involv- 
ing sales between related parties?’ 
and tax exemption in the case of trea- 
ty conflict.” It also should be noted 
that the Economic Recovery Tax Act 
of 1981 has eliminated a number of 
sophisticated tax planning tech- 
niques designed to avoid taxation 
under the Foreign Investment in 
Real Property Tax Act of 1980 and, as 
a result, the basic guidelines set forth 
in this article normally will control. 
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Computers help law offices 


“It’s the best computer system on 
the market for long-term use by a 
law firm,” states Kimberly Bressler, 
office manager of DeSantis, Cook, 
Meehan, Cohen, Gaskill & Silverman, 
P.A., in North Palm Beach. 

She’s speaking of the Alpha Micro, 
a small business computer designed 
expressly for law offices and offered 
by Lawyers’ Title Services, Inc., a 
subsidiary of The Fund. 

The DeSantis, Cook firm was the 
first law office to contract with LTS 
to use this microcomputer. It manages 
their bookkeeping, time and billing, 
word processing, inter-office com- 
munication — plus it prepares closing 
documents; including the payment 
prorations. 

Ms. Bressler said the firm ‘recently 
opened a _ phone-link (called a 
“modem”) in their branch office in 
Stuart to make use of computer 
records in North Palm Beach. 

The prices for an Alpha Micro 
system range from $20,000 to about 
$60,000 for the largest practical 
configuration. Prices vary depending 
on the kind and number of office 
functions performed by the computer. 

LTS also provides total service: 
installation, instruction, maintenance 
and on-site repairs, if needed. All 
this keeps your computer running 
like clockwork. 

Since June, 1980, LTS has installed 
14 Alpha Micros. Six more offices 
will have the system before year’s end. 

LTS also offers another micro- 
computer — the Altos. Designed 
for the smaller law practitioner, it 
provides the capabilities of word 
processing and bookkeeping. A time 
and billing package is also available. 
Prices begin at $12,000. Complete 
instruction in its use and a service/ 
maintenance agreement are provided 
at a nominal fee. 

If you’re interested in exploring 
the microcomputer world for a law 
office, contact Lawyers’ Title Services, 
Inc., P.O. Box 3588, Orlando, FL 
32802-3588 or call (305) 425-1646. 
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rom Lawyers’ Title Guaranty Fund 
S The Florida lawyers’ organization for guaranteeing titles to real estate 
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Headquarters operates toll-free number for membership listing 


As a service to its members, The 
Fund operates a toll-free telephone 
number designed for the use of poten- 
tial real estate consumers. Property 
buyers who need a real estate attorney 
can simply dial 1-800-432-2793 for 
the names of Fund members in 
their area. 

Mrs. Linda Matchett, public infor- 
mation specialist, will provide the 
caller with the names of up to three 
Fund members in a Florida city or 
county. These names are furnished 
on a rotating basis. About 60—100 
consumer inquiries are answered 


per month. 

This Wide Area Telephone Service 
(WATS) number can also be used by 
a real estate broker to refer clients to 
Fund members. 

However, this telephone line is 
available only for consumers’ use in 
obtaining information about Fund 
members. For legal help, please dial 
(305) 843-1200. 

Through this WATS line, The Fund 
is promoting the use of an attorney 
in real estate transactions — one who 
can provide both title insurance and 
the benefits of legal counsel. 


Field forces expand to increase service to Fund members 


Betty Capeluto joined forces 
August 1 with Lynda Winkowski 
to give The Fund two Field Rep- 
resentatives for Dade and Monroe 
Counties. With the addition of Betty, 
The Fund can now give more local 
service to member law firms in this 
populous area. 

Betty, who was previously with 

American Bankers Insurance Group 
in Miami, can be reached through 
Lawyers’ Title Services, Inc., 8017 
N.E. Second Avenue, Miami, FL 
33138, (305) 751-7775. 
e On October 1, Nancy A. Barnette 
became Field Representative for Palm 
Beach, Martin, Okeechobee, St. Lucie 
and Indian River Counties. 

Nancy’s extensive real estate back- 
ground includes employment with 
savings and loan associations and 


Betty Capeluto 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 


Nancy Barnette 


two area Fund member law firms. 

Nancy can be reached through 
Lawyers’ Title Services, Inc., 115 
South Olive Avenue, West Palm 
Beach, FL 33401, (305) 833-0881. 
e Jacki Farrell Boedecker, Field 
Representative since 1978 in the 15th 
and 19th Circuits, has accepted field 
responsibilities for Southwest Florida 
and will be based in her hometown 
of Sarasota. She will be covering 
Sarasota, Manatee, Charlotte, Lee, 
Collier and nearby counties. 

Harry K. Holcomb, who formerly 
covered Southwest Florida, continues 
as Field Representative for Central 
Florida. 

Jacki can be reached by contact- 
ing Record Title Company, 2033 
Main Street, Sarasota, FL 33577, 
(813) 366-3400. 
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LABOR LAW 


The “comparable worth 
debate” in Title Vil sex 
discrimination cases 


By Donna Berry Wolbe 

During the spring of 1981, munici- 
pal employees of San Jose, Cali- 
fornia, staged a dramatic walkout 
protesting the city’s refusal to pay 
men and women equal wages for 
comparable work.! This attempt at 
self-help by the San Jose municipal 
employees exemplifies the dilemma 
faced by “comparable worth” advo- 
cates who contend that the protec- 
tions against sex discrimination pro- 
vided by the Equal Pay Act of 1963 
(the “EPA”)? are simply not adequate 
to remedy the residual effects of long- 
standing unequal treatment of 
women in the workplace. Although 
the EPA requires equal pay for equal 
work, it makes no provision for 
equalization of pay between unequal 
but “comparable” positions. 

In spite of the enactment of the 
EPA and Title VII of the Civil Rights 
Act of 1964 (“Title VII”)? which were 
aimed at elimination of sex discrimi- 
nation in employment, it is clear that 
disparity between male and female 
wages still continues.‘ Although there 
has been favorable movement 
toward desegregation in the market- 
place, largely due to Title VII, wom- 
en currently find themselves realizing 
less than satisfactory progress in the 
area of compensation. For instance, 
in 1955, the median level of earnings 
for women was 64 percent of the 
median income for men. In 1975, the 
median level of earnings for women 
has dropped to 59 percent of the 
median level for men.5 

In an effort to remedy this con- 
tinued disparate treatment, compar- 


able worth proponents advocate the 
application of their standard in Title 
VII litigation to determine whether 
there is sex-based pay discrimination 
against females which would violate 
the sex discrimination prohibition 
of Title VII. This theory, which is 
based on the proposition that em- 
ployees holding positions of com- 
parable worth to the employer 
should receive comparable wages, 
would equalize compensation for 
employees whose jobs are separate 
and distinct but of equal value to the 
employer. 

To illustrate the point, a highly ex- 
perienced female expediter who is in 
charge of the production of a whole 
department might be considered 
worth more to the employer than a 
male junior vice president whose 
duties are basically insignificant and 
mostly ceremonial. According to the 
comparable worth theory, the fe- 
male expediter should receive the 
same compensation or even more 
that the junior vice president. 

Proponents of the comparable 
worth standard contend that this ap- 
plication not only would provide a 
remedy in situations in which there is 
no position requiring equal work 
held by a member of the opposite 
sex, but also would develop a more 
comprehensive and _ progressive 
means to the desired goal of ending 
discriminatory wage practices. Con- 
ceptually, the implementation of this 
standard would achieve these ends. 
However, the difficulty in applying 
this theory in practice is obvious if for 
no other reason than it requires a sub- 
jective evaluation of “worth” which 
could mean matching apples and 
oranges. 

The economic impact of imple- 
ment!:g the comparable worth stan- 
dard can be substantial. For example, 
a recent revamping of the Idaho 
state employee compensation system 
along comparable worth lines result- 
ed in a 16 percent average raise for 
female employees compared to a six 
percent increase for males, at a total 
cost of $13,000,000. Reportedly, the 
changeover generated considerable 
dissension inside and outside state 
government.® In considering a com- 
parable worth claim, one federal 
district court judge was so moved. 


by the potential complexities of im- 
plementing the proposed standard 
that he viewed such cases as “preg- 
nant with the possibility of disrupting 
the entire economic system of the 
United States of America.”” 


Comparison of the EPA and Title Vil 


The EPA requires equal pay, with- 
out regard to sex, for “equal work on 
jobs the performance of which re- 
quires equal skill, effort and respon- 
sibility, and which are performed un- 
der similar working conditions.”® 
The philosophy behind enactment of 
the EPA was that both males and fe- 
males should be paid the same com- 
pensation for performing essentially 
the same kinds of tasks. The fairness 
of this basic proposition seems be- 
yond dispute and its endorsement by 
Congress represents a sound, hu- 
mane and economically feasible ap- 
proach to the problem of pay dis- 
crimination on the basis of sex. 

The EPA authorizes four excep- 
tions for pay differentials based up- 
on seniority systems, merit systems, 
piecework or production bonus sys- 
tems, and differentials based on 
“any other factor other than sex.”® 
While these statutory defenses can be 
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and often are invoked by defendant 
employers, the EPA’s application is 
most severely limited by the thresh- 
old requirement of “equality” be- 
tween the jobs being compared. 
“Equal work” has been interpreted to 
mean “substantially equal” work.!® 

Within a year following passage of 
the EPA, Congress enacted Title VII. 
Unlike the EPA, which narrowly pro- 
hibited sex-based discrimination in 
pay, Title VII was designed to broad- 
ly prohibit discrimination against any 
individual with respect to compensa- 
tion, terms, conditions or privileges 
of employment because of the indi- 
vidual’s race, color, religion, sex or 
national origin. 

Although these two statutes differ 
in several significant respects, there 
is considerable overlap in their 
coverage of sex discrimination cases. 
A wage differential under Title VII is 
allowed if it is based upon a bona fide 
seniority system, a merit system, a 
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system that measures quality or 
quantity of production, or a system 
where employees are working in dif- 
ferent locations." To the extent that 
both statutes serve the same purpose 
of remedying sex discrimination in 
employment, courts have held that 
where an equal pay claim is raised 
under either or both statutes, the 
statutes should be construed _har- 
moniously.!2 


The Bennett amendment 
Anticipating the possibility of po- 
tential conflict between Title VII and 
the EPA, Congress added the Bennett 
amendment to §703(h) of Title VII. 
The amendment provided that a sex- 
based wage differential is not a viola- 
tion of Title VII if the differential is 
“authorized” by the EPA: 
It shall not be an unlawful employment prac- 
tice under this subchapter for any employer to 
differentiate upon the basis of sex in determin- 
ing the amount of the wages or compensation 
paid or to be paid to employees of such em- 


ployer if such differentiation is authorized 
by [the EPA]." 


The conclusion that the Bennett 
amendment incorporated into Title 
VII the four statutory affirmative de- 
fenses from the EPA is hardly subject 


to challenge. However, there has 
been considerable controversy over 
whether the Bennett amendment also 
incorporated the threshold require- 
ment for application of the EPA into 
Title VII, i.e., that the jobs being 
compared must substantially 
equal. 

Unfortunately, the legislative his- 
tory of the Bennett amendment pro- 
vides little aid in this analysis. The 
original version of Title VII applied 
only to discrimination based on race, 
color, religion, or national origin.'4 
Two days before the final vote on 
Title VII, the House of Representa- 
tives amended it to include sex as one 
of the protected classifications. Until 
the sex discrimination proh/bition 
was added to Title VII, of course, 
there was no possibility of conflict 
between Title VII and the EPA, since 
the latter statute only prohibited sex- 
based pay discrimination. 

Senator Bennett’s proposed amend- 
ment was then raised in the eleventh 
hour of Title VII’s consideration, and 
it was passed with very little discus- 
sion as a “technical amendment” de- 
signed to avoid inconsistencies with 
the EPA.!5 
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The circuits divide on comparable 
worth 

After passage of Title VII, federal 
courts could not agree as to whether 
the “equal work” requirement of the 
EPA should be read into Title VII. In 
1971, for example, the United States 
Court of Appeals for the Tenth Cir- 
cuit observed in dicta that the “equal 
work” standard of the EPA did not 
apply in Title VII sex discrimination 
cases: 
[T]o establish a case of discrimination under 
Title VII, one must prove a differential in pay 
based on sex for performing “equal” work.... 
Thus, in the instant case, appellant was obliged 
to demonstrate that the work performed by 
the three higher paid male workers was “sub- 
stantially equal” to that performed by her.'® 


Early cases in the Fourth,” Fifth,!8 
and Eighth!® Circuits also suggested 
in dicta that Title VII plaintiffs alleg- 
ing sex-based pay discrimination had 
to prove unequal pay for equal work. 
Decisions of the Eighth,2° Ninth,” 
and Tenth Circuits,” and the District 
of Columbia Circuit® concluded in 
dicta that the Bennett amendment 
simply incorporated the four EPA 
statutory defenses into Title VII, and 
that the Bennett amendment did not 
incorporate into Title VII the “equal 
work” standard of the EPA. 

The Bennett amendment and the 
comparable worth theory were 
brought into sharp focus before an 
Oregon federal district court in 
Gunther v. County of Washington. 
The plaintiffs, four women who 
formerly served as guards in the fe- 
male section of a county jail, filed a 
suit against the county alleging viola- 
tions of the sex discrimination provi- 
sions of Title VII, seeking back pay 
and other relief. The plaintiffs 
alleged they were paid less for work 
substantially equal to that performed 
by male guards. They also alleged, 
in the alternative, that the wage dif- 
ferential was due to intentional sex 
discrimination. The district court 
held that the female guard jobs were 
not substantially equal to the jobs 
performed by male guards. The 
court of appeals for the Ninth Circuit 
subsequently affirmed the _ trial 
court’s decision on this issue and the 
plaintiffs did not pursue that argu- 
ment further.”® 

The district court, moreover, dis- 
missed the Title VII claim based on 
alleged intentional sex-based pay 
discrimination and held as a matter 
of law that such claims cannot be 
brought under Title VII unless they 
satisfy the EPA equal work standard. 
The Ninth Circuit Court of Appeals, 


on appeal, reversed on this point and 
held that pay discrimination claims 
under Title VII are not barred mere- 
ly because the jobs are not substan- 
tially equal to higher paying jobs held 
by members of the opposite sex. The 
case was remanded to the district 
court to take evidence on the claim 
that the pay differential was attribu- 
table to intentional sex-based wage 
discrimination.?” 

Although the Gunther case ulti- 
mately would be heard by the 
Supreme Court, other circuits were 
considering the comparable worth 
issue in the interim. During 1980, the 
Third and Tenth Circuits split on the 
comparable worth issue. The Ninth 
Circuit’s approach in the Gunther 
case was followed by the Third Cir- 
cuit in International Union of Electri- 
cal Workers v. Westinghouse Electric 
Corp.,?8 where the court concluded 
that the equal work requirement of 
the EPA was not incorporated into 
Title VII by the Bennett amend- 
ment.?® Although the Westinghouse 
decision is consistent with a compar- 
able worth theory, the court did not 
base its finding upon that rationale. 
Because the element of intentional 
discrimination was proved in West- 
inghouse, one question left open by 
the decision is the extent to which un- 
lawful motivation must be proved in 
order to prevail in a Title VII sex 
discrimination claim where equal 
work is not proved. 

The other circuit court decision on 
point was Lemons v. City and County 
of Denver.*® This was an action 
brought by several nurses who al- 
leged that their employer, the City 
of Denver, had violated the Civil 
Rights Act of 1866,°! and the 14th 
amendment to the United States 
Constitution, by paying female 
nurses less than male employees in 
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unequal but similar positions. The 
Tenth Circuit cryptically observed: 


This type of disparity was not sought to be 
adjusted by the Civil Rights Act, and is not 
within the equal protection clause. The courts 
under existing authority cannot require the 
city within its employment to reassess the 
worth of services in each position in relation 
to all others, and to strike a new balance and 
relationship. Also, this cannot be done in total 
disregard of conditions in the community.” 


Although this was a suit brought 
under the Civil Rights Act and the 
Constitution, rather than under Title 
VII, the court in dicta cited with ap- 
proval the Eighth Circuit decision in 
Christensen v. Iowa, which had 
established that Title VII does not re- 
quire the employer to ignore the 
market in setting wage rates for 
genuinely different work classifica- 
tions.*4 The court noted further that 
the Denver City officials had acted in 
good faith, and there was no finding 
of intent or motivation to discriminate 
on the basis of sex. The court ob- 
served in dicta: 


Plaintiffs are not seeking equality of oppor- 
tunity in their skills as contemplated by Title 
VII, and described in McDonnell Douglas 
Corp. v. Green, but instead would cross job 
description lines into areas of entirely different 
skills. This would be a whole new world for 
the courts, and until some better signal from 
Congress is received we cannot venture into 


it. 

The court also cited with approval 
its own prior decision in the case of 
Ammons v. Zia Co.,** and noted that 
the equal pay for “comparable work” 
concept has been rejected by Con- 
gress in favor of the “equal work” re- 
quirement incorporated into Title 
VII by the Bennett amendment. The 
court stated: “The Bennett amend- 
ment is generally considered to have 
the equal pay/work concept apply 
to Title VII in the same way as it ap- 
plies in the Equal Pay Act.”%7 


(Continued on next page.) 
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Supreme Court decides County of 
Washington v. Gunther 


When the San Jose municipal em- 
ployees walked off the job during the 
spring of 1981 in protest of the city’s 
failure to pay equally for positions of 
comparable worth, the Supreme 
Court was considering on certiorari 
the Ninth Circuit’s opinion in the 
Gunther case. Although the San Jose 
strike was resolved through negotia- 
tions, it is doubtful that the Supreme 
Court’s subsequent opinion would 
have given the parties any meaning- 
ful guidance. j 

The high Court announced its de- 
cision on June 8, 1981, in County of 
Washington v. Gunther. Speaking 
for the majority, Justice Brennen 
held that the Bennett amendment in- 
corporates the EPA’s four affirma- 
tive defenses into Title VII but does 
not incorporate the EPA’s equal 
work requirement.*® However, the 
comparable worth issue was not 
directly addressed, and Justice 
Brennen specifically disavowed any 
intention on the part of the majority 
of deciding whether comparable 
worth claims are cognizable under 
Title VII, since the majority believed 
that Gunther did not present for the 
Court a claim based on the com- 
parable worth concept.‘ 

The majority concluded that the 
legislative history of the Bennett 
amendment was vague and ambig- 
uous and furnished no useful guide 
for decision. However, the Court did 
find the legislative history to be 
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“broadly consistent” with its con- 
struction of Title VII, and not sup- 
portive of an alternative reading.*! 

The majority also considered but 
basically discarded guidelines pro- 
mulgated by the agency charged 
with the administration of Title VII, 
the Equal Employment Opportunity 
Commission (“EEOC”). In 1965, the 
EEOC had promulgated a guideline 
which incorporated the EPA “equal 
work” standard into Title VII. 
However, in 1972, the EEOC deleted 
this portion of the guideline. The 
Court noted that the current guide- 
line sheds little light on the compar- 
able worth issue, although it ap- 
peared to support the position of the 
Gunther plaintiffs.*4 

Justice Rehnquist, speaking for 
Justices Powell, Stewart, and the 
Chief Justice, dissented forcefully. 
He stated that there cannot be any 
claim under Title VII based on sex- 
based discrimination without proof 
of equal pay for equal work, and 
therefore, because respondents had 
not satisfied the “equal work” stan- 
dard, they had not stated a claim 
under Title VII. 

The dissent argued further that 
important portions of the legislative 
history and canons of statutory con- 
struction were largely ignored by the 
majority, in deference to the 
majority's perception of a public 
policy which extends Title VII 
coverage beyond the reach of the 
EPA. Even allowing that the major- 
ity’s decisior. is an extremely narrow 
one, the dissent pointed out that the 
majority provided no “legal criteria” 
by which such suits under Title VII 
will be adjudicated. In addition, the 
dissent asserted that more considera- 
tion was given by the majority to the 
consequences of its decision rather 
than to congressional intent at the 
time, suggesting that the decision 
was based on policy considerations, 
rather than a careful legal analysis of 
legislative history. 

The dissent conceded that the liti- 
gant would be left without a remedy 
under its interpretation; that is, 
where a lower paying job held pri- 
marily by women is comparable but 
not substantially equal to a higher 
paying job performed by men. How- 
ever, the dissent stated that result was 
intended by Congress in 1963 when it 
chose not to allow for such a remedy 
under the EPA. 


Conclusion 
The holding announced by the 


Supreme Court in the Gunther case 
reflected the narrow rule that the 
plaintiffs’ claim was not barred by 
§$703(h) of Title VII merely because 
plaintiffs do not perform work equal 
to that of male guards.*® The Court 
specifically declined to decide wheth- 
er plaintiffs had stated a prima facie 
case of sex discrimination under 
Title VII or to lay down standards for 
the further conduct of the litigation.*® 
Moreover, the majority emphasized 
that this narrow holding did not 
require the Court to take a position 
on the controversial concept of 
comparable worth.*” 

As a result, several major issues 
remain to be resolved by further 
litigation or congressional action. 
One such issue concerns the role of 
intent and motivation in the establish- 
ment of a prima facie case in com- 
parable worth litigation. Must the 
plaintiff prove intent, or is it suffi- 
cient merely to establish that unequal 
pay for comparable but unequal jobs 
has a disparate impact on the basis of 
sex? 

Another unresolved issued con- 
fronting the lower courts deals with 
the standard applicable to Title VII 
sex-based pay discrimination cases. 
Does the Gunther decision by impli- 
cation adopt the comparable worth 
standard or can the lower courts 
carve out their own? As specifically 
stated by the Supreme Court, the 
Gunther decision sets forth no stan- 
dards for the lower courts. 

It is unclear to what extent the 
Court would consider the economic 
impact on employers of application 
of the comparable worth doctrine. 
The petitioner County of Wash- 
ington argued in Gunther that the 
court of appeals’ approach would 
place “the pay structure of virtually 
every employer and the entire econ- 
omy... at the risk and subject to 
scrutiny by the federal courts.” The 
Supreme Court observed that this 
argument raises the spectre that 
“Title VII plaintiffs could draw any 
type of comparison imaginable con- 
cerning job duties and pay between 
any job predominately performed 
by women and any job predomi- 
nately performed by men.’’*9 Without 
commenting on the merits of the 
plaintiffs’ (respondent) concerns, the 
Supreme Court concluded: 

But whatever the merit of petitioner's argu- 
ments in other contexts, they are inapplicable 
here, for claims based on the type of job com- 


parisons petitioner describes are manifestly 
different from respondents’ claim. Respon- 
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dents contend that the County of Washington 
evaluated the worth of their jobs; that the 
county determined that they should be paid 
approximately 95% as muchas the male correc- 
tional officers; that it paid them only about 70% 
as much, while paying the male officers the 
full evaluated worth of their jobs; and that the 
failure of the county to pay respondents the 
full evaluated worth of their jobs can be 
proven to be attributable to intentional sex 
discrimination. Thus, respondents’ suit does 
not require a court to make its own subjective 
assessment of the value of the male and female 
guard job, or to attempt by statistical tech- 
nique or other method to quantify the effect of 
sex discrimination on the wage rates.*° 

Finally, it is yet unclear to what 
extent the fourth exception under the 
EPA (“other factors other than sex”) 
would provide a_ loophole for 
employers in Title VII pay discrimi- 
nation cases. 

Although these issues remain open 
and subject to argument, the Gunther 
decision will continue to serve as the 
focal point of debate over the contro- 
versial concept of comparable worth 
and its application in Title VII suits. 
Considering the current status of the 
economy, not only domestically but 
internationally as well, there can be 
no doubt that any expansion of the 
concept of equal pay for comparable 
work will be met with considerable 
resistance. 

The Reagan administration, which 
has an avowed policy of restricting 
and controlling inflation and at the 
same time maintaining a sound and 
stable economy, will likely oppose 
any extension of this concept. In 
addition, adoption of the new 
standard would necessitate calling 
upon the courts to make a determina- 
tion of comparable work on a case- 
by-case basis. This type of subjective 
evaluation could create an immense 
amount of litigation, the cost of 
which would ultimately be borne by 
labor, management and the public. 
These policy considerations, as well 
as the absence of clear evidence of 
congressional intent to establish the 
comparable worth standard, may 
well result in a reluctance on the part 
of the judiciary to impose the new 
concept on employers. Until the 
Supreme Court does address the 
matter directly, the comparable 
worth debate in Title VII sex dis- 
crimination cases will continue 
unabated, and largely unassisted, by 
the Court’s pronouncements in the 
Gunther case. 0 
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39620 F.2d 228 (10th Cir. 1980). 

3142 U.S.C. §1983. 

32620 F.2d at 229. 

33563 F.2d 353 (8th Cir. 1977). 

34620 F.2d at 229. 

357d. (Citation omitted). 

36448 F.2d 117 (10th Cir. 1971). 

37620 F.2d at 229-230. 

3849 U.S.L.W. 4623 (June 8, 1981). 

397d. at 4625-26. 

497d. at 4624-25. 

at 4627. 

4229 C.F.R. §1604.7(a) (1966). 

3See 37 Fed. Reg. 6837 (1972). 

4449 U.S.L.W. at 4628. 

Td. at 4629. 

461d. at 4625, n.8. 

471d. at 4624-25. 

481d. at 4628. 

491d. 

507d. at 4628-29. 
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FAMILY LAW 


Bifurcation of dissolution 
of marriage actions 
Part Two 


By James Fox Miller 

This is the second section of atwo- 
part discussion of the practical and 
legal effects of a bifurcation of a dis- 
solution of marriage action.' The first 
part was printed in the November 
1981 issue. In this issue Miller reviews 
the case law, available appellate 
remedies and the bifurcation proce- 
dures of the State of California. 


The case law 


Florida Statute §61.052(2) reads, in 
part, as follows: 
If, at any time, the court finds that the marriage 
is irretrievably broken, the court shall enter a 
judgment of dissolution of the marriage. 

Does this mean that any time one 
party files a petition and alleges that 
the marriage is irretrievably broken 


and that allegation is admitted, the. 


petitioner can immediately proceed 
to dissolve the marriage? The answer 


icance is Hyman v. Hyman, 310 
So.2d 378 (Fla. 2nd D.C.A. 1975), 
cert. discharged, 329 So.2d 299 (Fla. 
1976). Hyman established the law 
that a trial court may enter a judg- 
ment dissolving the marriage but re- 
serve jurisdiction to determine later 
the property rights between the par- 
ties. It is essential that the reservation 
of jurisdiction be specific and not 
general in nature.? 

Hyman taught that the initial final 
judgment was interlocutory in na- 
ture. Subsequently, it was seemingly 
established that when a bifurcation is 
granted, that bifurcation constitutes 
a “partial judgment of dissolution 


[which] is final insofar as the marital 
status of the parties is con- 
cerned. . . .”* The issue of whether a 
judgment dissolving the marriage 
but reserving jurisdiction to de- 
termine property rights at a subse- 
quent time is “final” or “interlocu- 
tory” may still not be resolved.‘ 
The important language in Hyman, 
contained in Judge Beranek’s opinion 
on rehearing, is that: 
[W]hen circumstances warrant the trial court 
may exercise its discretion in entering an inter- 
locutory dissolution and reserving jurisdiction 
to later determine property rights. Doing so 
may create problems requiring further judicial 
determination, but this is no ground for hold- 
ing that jurisdiction does not exist. We believe 
the good to be accomplished outweighs any 
uncertainty created. Such a procedure should 
be employed with caution and will be the ex- 
ception rather than the rule. Trial judges have 
discretion and we are confident that this dis- 
cretion will be wisely exercised in the excep- 
tional circumstances which may require an 
order as outlined herein. 


Hyman says “may” and not “shall.” 
The trial courts are directed to use 
“caution” and only to bifurcate under 
“exceptional circumstances.” Judge 
Beranek’s confidence in this regard 
has, thus far, been misplaced. 

The general rule expressed in Hy- 
man has been followed by the courts 
to the extent that when the courts 
have been presented with the same 
issue, they have reiterated the same 
principle of law with very little ela- 
boration. The bifurcations granted at 
the trial court level are infrequently 
tested, and there is no reported case 
in which a trial court has been re- 
versed when it bifurcated a dissolu- 
tion.5 

Claughton v. Claughton® indicates 
that the trial judges should avoid the 
“split procedure” of bifurcation, and 
further states that “the process (of 
splitting) can cause multiple legal 
and procedural problems which re- 
sult in delay and additional expense 
to the litigants.” Claughton states 
that the bifurcation “should be used 
only when it is clearly necessary for 
the best interests of the parties or 
their children. The convenience of 
one of the parties for an early re- 
marriage does not justify its use.” 
This admonition with respect to “re- 
marriage’ is virtually the only specif- 
ic direction the appellate courts have 
provided as to when a motion for bi- 
furcation should not be granted. 


The decision in Glazer v. Glazer,” 
the First District Court expression 
following that of the Florida Supreme 
Court in Claughton, indicated that it 
would “not hesitate to reverse a judg- 
ment dissolving a marriage and re-. 
serving jurisdiction to determine 
property matters if the case has been 
improperly bifurcated over the ob- 
jection of one of the paities.”® The 
appellant’s prayers for relief in Glazer 
were denied on different grounds to 
be discussed below. To date the ap- 
pellate courts have provided little 
direction on which lawyers and trial 
courts can rely in determining whe- 
ther a motion for bifurcation should 
be granted or denied. 

An earlier discussion of the bifur- 
cation process is contained in Judge 
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Nathan’s opinion concurring in part 
and dissenting in part in Kipnis v. 
Kipnis, 330 So.2d 67 (Fla. 3d D.C.A. 
1976). He cautioned that bifurcation 
“is not advisable and should be limit- 
ed to instances where it is not prac- 
ticable to hear and dispose of all such 
issues or matters prior to the entry of 
any judgment because of some com- 
pelling or sufficient reason other than 
for convenience of the court.” (Em- 
phasis added.) The opinion then 
states that 
[t]oo many circumstances can occur, detri- 
mental to a party, between the time of the en- 
try of a judgment dissolving a marriage and 
the entry of a judgment some weeks or months 
later dealing with the property rights. 
Unfortunately, neither Kipnis nor 
any other appellate decision has 
delineated the circumstances which 
could be detrimental. 


The wife remarries 


Claughton raises another ex- 
tremely important issue by finding 
that upon remarriage the wife is 
barred from recovering periodic ali- 
mony or lump sum alimony “which is 
predicated on...need...,” but “that 
remarriage . . . does not bar consid- 
eration of lump sum alimony to the 
extent it is used to provide . . . an 
equitable share of the assets . . . ac- 
cumulated during... marriage... .” 

The wife contemplating remar- 
riage is faced with a practical dilem- 
ma because our case law has not pro- 
vided guidelines as to the meaning of 
“equitable.”® It is likely that a trial 
judge may award a wife a lesser 
amountas her “equitable share” if she 
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has remarried than she would receive 
if she has not remarried. It is unlikely 
that the judge would be able to 
separate the concept of “need” from 
that of “equitable distribution” on a 
subconscious level. Where there are 
substantial assets available for equi- 
table distribution, counsel would do 
well to advise the wife not to remarry 
until the property issues are resolved. 

The same reasoning could also 
apply where the issue of child sup- 
port is still to be resolved. The wife 
who has remarried will probably not 
receive as much support for her chil- 
dren as she would were she not re- 
married, notwithstanding the obvi- 
ous response that the new husband 
has no legal obligation (absent adop- 
tion proceedings) to another man’s 
children. It is impossible to de- 
termine with specificity the child 
support needs, and the court will no 
doubt have in mind that the new hus- 
band, when providing shelter for his 
bride, will also be providing shelter 
for her children. 

Clearly, the wife’s position is prej- 
udiced if she remarries before the 
property rights are resolved; where- 
as the husband can remarry with 
little, if any, concern for his rights 
being prejudiced. Although the 
trial court should not consider the 
fact that the husband has remar- 
ried in making its award of lump sum 
alimony on the basis of equitable dis- 
tribution, or its award of child sup- 
port, the court’s decision will be 
colored in some manner when the 
husband testifies to his present living 
expenses. 


The California system 

In California, a community prop- 
erty state, bifurcation of divorce 
cases is encouraged.!® Bifurcation is 
discretionary. There is a six-month 
“waiting period” in every divorce. 
The rationale is that the continuation 
of a relationship which has been 
destroyed serves no useful public 
policy, and requiring the parties to 
stay married until the property rights 
are resolved could “engender addi- 
tional bitterness and unhappiness.”!! 
The waiting period is an important 
distinguishing factor, but the most 
important distinction is that the par- 
ties’ share of the assets accumulated 
during the marriage can be precisely 
ascertained—each is entitled to one- 
half of the community property. 
There may be disputes as to what as- 
sets are included, and the value of 
those assets may be at issue, but once 
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those issues are resolved, the trial 
court has no discretion as to the 
amount of assets to be received by 
each spouse.!2 

California wives whose divorce 
actions are bifurcated can also suffer 
adverse consequences but those con- 
sequences are addressed by the 
courts on a “local-rule” level. Before 
a bifurcation is granted, the spouse 
seeking relief must execute certain 
“standard conditions” of bifurcation. 
These conditions can be summarized 
as follows: 

1. If the husband dies, his estate shall 
indemnify the wife from any taxes, interest 
and penalties paid in the event the dissolution 
prior to the division of community property 
results in a taxable event by reason of the ulti- 
mate division of the parties’ community prop- 
erty, which taxes would not have been payable 


if the parties were still married at the time the 
division was made. 

2. Until judgment has been entered on all 
remaining issues, or if the husband dies, his 
estate must maintain medical insurance for as 
long as he or the estate is legally able; and if he 
is not able, the husband or his estate shall pur- 
chase and maintain comparable medical in- 
surance coverage; or in the alternative, the 
husband or his estate shall be responsible for 
all expenses incurred which would have been 
covered by such insurance. 

3. The husband, or his estate, must indem- 
nify the wife from all adverse consequences in 
the event the bifurcation results in the loss of 
the wife’s “homestead” rights. 

4. The wife is indemnified from all adverse 
consequences in the event the bifurcation re- 
sults in the loss of her right to a “family allow- 
ance.” 

5. The wife is indemnified from all adverse 
consequences in the event the bifurcation re- 
sults in the loss of “pension benefits” she would 
have received as the surviving spouse. 


If counsel for the spouse opposing 
the bifurcation process can establish 
other bona fide objections, then 
additional conditions will be im- 
posed before the divorce action is 
bifurcated. 

California may have the right idea. 
Provided there are no adverse con- 
sequences of bifurcation or the ad- 
verse consequences are minimized, 
and since the waiting period pre- 
cludes the precipitous dissolution of 
marriage while the parties are still . 
“hot under the collar,” there is little 
reason to deny the bifurcation. The 
division of assets will not be affected. 
The conditions imposed by the court 
take care of almost every other prob- 
lem, and if they do not, the court can 
exercise its discretion and deny the 
bifurcation. 

The problems with the “Florida 
system” are as follows: 

1. The courts are not imposing 
conditions, standard or otherwise, of 
bifurcation. 


~ 
of 


2. Were conditions imposed, the 
differences between “community 
property” and “equitable distribu- 
tion” are such that at least until the 
case law on equitable distribution de- 
velops, dissolution of marriage in 
which substantial assets have been 
accumulated should generally not be 
bifurcated. 


Appellate remedies 

In Glazer, the trial court entered an 
order granting the husband’s motion 
for bifurcation. The wife filed a 
petition for writ of certiorari before a 
final hearing dissolving the marriage 
was held. The trial court proceedings 
were stayed by the appellate court 
while the petition was being con- 
sidered. The trial court had previous- 
ly denied the wife’s motion to stay. 

Glazer reasons that all judgments 
can be appealed within 30 days of 
rendition, and, if the bifurcation is 
erroneous, it will be reversed in a 
plenary appeal. The appellate proce- 
dure in Glazer spanned approximate- 
ly two months, and during this period 
of time, the parties resolved their 
property rights.!° 

Glazer indicates that had the wife 
been able to demonstrate some 
wrong which could not be reme- 
died on appeal after the final judg- 
ment was rendered, the petition 
would have been granted. 

Glazer never reached the question 
of whether the trial court’s bifurca- 
tion was correct. The court simply 
stated the time to question the trial 
court’s bifurcation was after the final 
judgment dissolving the marriage. 
The practitioner now has been given 
direction or misdirection as to when 
to appeal. 

Interestingly, in Hauser" the order 
granting the husband’s motion for bi- 
furcation was not appealed by the 
wife. Instead, the wife waited and 
appealed the final judgment dissolv- 
ing the marriage and reserving juris- 
diction over the property rights. The 
husband filed a motion to quash 
the appeal, and the sole basis for his 
motion was that the wife should have 
appealed the order granting the bi- 
furcation, and when the wife did not 
do so, she waived her rights to object 
to the trial court’s position. The hus- 
band’s motion was granted. 

The Fourth District obviously 
changed its thinking in Glazer, but 
Hauser represents the better-reasoned 
view. Consider the following factors 
by way of example only: 

1. The appellate courts should 
consider the question with as little 


time delay as possible. No purpose is 
served by waiting. There will still be 
only one additional appellate proce- 
dure, because if the order granting 
the bifurcation is upheld on appeal, 
there would be no basis for appeal- 
ing the subsequent judgment dissolv- 
ing the marriage. The husband seek- 
ing the bifurcation will also want to 
know where he stands as soon as 
possible. 

2. If the final judgment dissolving 
the marriage is entered before any 
appeal procedure can be com- 
menced, there are numerous poten- 
tial problems among which are the 
following: 

e Assume the wife’s medical in- 
surance coverage under the _ hus- 
band’s policy has lapsed. The wife 
becomes ill and incurs significant 
medical expense. The insurance 
company, which was not a party to 
the divorce action, certainly has at 
least an argument that it should not 
be responsible for the wife’s bills. 
Certainly, the hospital admitting the 
wife for treatment is going to ques- 
tion whether the wife has medical in- 
surance coverage, and this question 
could cause the wife inconvenience, 
if not greater problems. 


e Assume the husband dies after 
the final judgment dissolving the 
marriage. The question of whether 
the bifurcation should stand is of pro- 
found significance. The woman is or 
is not the “wife” of the deceased, and, 
as discussed above, being the “wife” 
has numerous ramifications. The ap- 
pellate court will find itself on the 
horns of a real dilemma with virtual- 
ly no case law to follow. By a simple 
stroke of the pen, the court can re- 
store the woman to the financial ad- 
vantages of being the surviving 
spouse, or it can place her in the posi- 
tion of litigating the property issues 
which remain with the estate of her 
former husband.'5 

The appellate remedies confront- 
ing the wife who objects to a bifurca- 


_tion are clear, if not correct. On the 


other hand, the husband who objects 
to a denial of his requested bifur- 
cation may be without any appellate 
remedy. 

There are no reported cases in 
which either party has appealed the 
denial of a motion to bifurcate. An 
order of denial is a nonfinal order. 
The most imaginative of counsel will 
find it difficult to convince an appel- 
late court that an appeal falls within 
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the purview of Fla. R. App. P. 9.130 
which governs the review of nonfinal 
orders. 

Fla. R. App. P. 9.100 applies to ori- 
ginal proceedings. Subparagraph (f) 
requires a showing of “a departure 
from the actual requirements of law.” 
There is no law on the question of 
when bifurcation should be granted. 


Recommendations 


Bifurcation of dissolution of mar- 
riage actions is an important issue 
with far reaching legal and practical 
ramifications. The present case law is 
totally inadequate, and new law 
needs to be rapidly developed. Here 
are some suggestions: 

1. “Standard conditions” must be 
imposed in order to protect the rights 
of the affected spouse. 

2. Additional conditions can be 
imposed on a case-by-case basis, but 
the appellate courts must first pro- 
vide guidelines. 


3. A reasonable waiting period 
should be imposed to avoid “precipi- 
tous divorces.” 

4. If a bifurcation is granted, the 
court should implement the equiva- 
lent of a “speedy trial” rule so that the 
property issues are resolved as soon 
as possible. The hearing should be set 
in the initial final judgment. Con- 
tinuances should be granted sparing- 
ly. 


Conclusion 


It is possible that the “equitable 
distribution” law will ultimately 
evolve to the extent that there will be 
a rebuttable presumption that each 
spouse is entitled to one-half of the 
assets accumulated during the mar- 
riage.'® If the parties stipulate to any 
division of the assets, then with that 
stipulation, and the implementation 
of the recommendations set forth 
above, the bifurcation process could 
be workable. If the parties do not 
have a substantial amount of assets to 
divide, the bifurcation process could 
be workable if the appropriate con- 
ditions are imposed. Query: Would 
the “remarriage rule” of Claughton 
still be necessary? 
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STATE ZIP 


Our courts have treated the law 
concerning bifurcation as a “step- 
child.” It is time to give this subject 
the attention it deserves. 0 


'In the first part of this article appearing in 
the November 198] issue, the author discussed 
at footnote 6 the difficulty of insurance con- 
version for a former spouse. Note that pursu- 
ant to new legislation, all policies of group 
health insurance issued or renewed after Octo- 
ber 1, 1981, for a former spouse, which would 
otherwise terminate because of a dissolution 
of marriage, shall continue without interrup- 
tion under certain conditions. See, Laws of 
Fla., Ch. 81-134; Fia. Stat. §627.6676 (1981). . 

2Mason v. Mason, 371 So.2d 226 (Fla. 2d 
D.C.A. 1979). 

3Galbut v. Garfinkl, 340 So.2d 470 (Fla. 
1976). 

4Locke v. Locke, 383 So.2d 273 (Fla. 3d 
D.C.A. 1980). This point may or may not be 
dicta, but the case is certainly disturbing and 
indicates that the right hand of the judiciary 
does not know what the left hand is doing. 

5In Galbut v. Garfinkl, 340 So.2d 470 (Fla. 
1976), the bifurcation by the trial court was re- 
versed, but on the grounds that the trial judge 
was wrong in entering the order of bifurcation 
without considering the wife’s deposition 
when the trial court had previously announced 
that the deposition would be considered. 

®6Claughton v. Claughton, 361 So.2d 752 
(Fla. 3d. D.C.A. 1978). 

7Glazer v. Glazer, 394 So.2d 141 (Fla. 4th 
D.C.A. 1981). 

at 

®Brown v. Brown, 300 So.2d 719 (Fla. Ist 
D.C.A. 1974) and Canakaris established that 
“equitable” does not mean “equal.” “[W]e are 
not engrafting upon the jurisprudence of this 
state the law of community property,” says 
Canakaris. See also Knight and Elser, Critical 
Factors Which Influence Equitable Distribu- 
tion Awards, 55 Fa. B. J.581 (July-Aug. 1981). 

10In Re Marriage of Fink, 54 Cal. App. 3d 
357, 126 Cal. Rptr. 626 (1976, 2d Dist): and In 
Re Marriage of Lusk, 86 Cal. App. 3d 228, 150 
Cal. Rptr. 63 (1978, 4th Dist.). 

Hull v. Superior Court, 84 Cal. App. 2d 
139, 5 Cal. Rptr. 1 (1960). 

Interestingly, the “freedom to remarry” in 
California constitutes a sufficient basis for bi- 
furcation, and that is the one factor that Flori- 
da, in Claughton v. Claughton, 362 So.2d 752 
(Fla. 3d D.C.A. 1974), indicates is not a suffi- 
cient basis for bifurcation. See In Re Marriage 
of Fink, 54 Cal. Ap. 3d 357, 126 Cal. Rptr. 626 
(1976, 2d Dist). 

183One can never be positive, but counsel for 
Mrs. Glazer (this author) is convinced that had 
the trial court proceedings not been stayed and 
the husband temporarily denied his long 
sought after divorce, either no settlement 
would have been made, or if there were a set- 
tlement, the terms would have been substan- 
tially less favorable to the wife. 

'4 Hauser is unreported. Its case number is 
80-443 in the Fourth District. 

'5 See Galbut v. Garfinkl, 340 So.2d 470 (Fla. 
1976). 

'6See Mahaffey v. Mahaffey, __ So.2d __ 
(Fla. 5th D.C.A. 1981) opinion filed Case # —_ 
[6 Fla. L. W. 1828] which notes that . . . “the 
concept of ‘equitable distribution’ does not 
require an equal division of assets . . . although 
that is a good starting point in most cases.” 
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Closed end credit under 
revised Regulation Z and 
the Truth-in-Lending 
Simplification and 
Reform Act 


By Dennis Replansky and 
Jeraldine Davis 


Part | 


This article summarizes the princi- 
pal changes effected by the revised 
Act and regulations. This first part 
contains a discussion of transactions 
which are subject to the Act, exemp- 
tions from coverage and the disclo- 
sure requirements. 

Part II will follow in the January 
1982 issue of the Journal. 


The Truth-in-Lending Act of 1968! 
and Federal Reserve Board Regula- 
tion Z* were the first significant at- 
tempts at the national level to regu- 
late the activities of the consumer 
credit industry. Their purpose was to 
inform consumers of credit terms, to 
permit consumers to make meaning- 
ful comparisons of available credit 
and to correct certain abuses. 

Both creditor and consumer organ- 
izations concluded that certain dis- 
closures were too long and confusing 
and that creditors found the Act and 
Regulation Z difficult to comply 
with. In response to their efforts, 
Congress enacted the Truth-in- 
Lending Simplification and Reform 
Act of 1980. The Federal Reserve 
Board has revised Regulation Z to 
implement the new Act, and at the 
same time attempted to revise and 
simplify it.‘ 


Creditors are not required to use 


revised Regulation Z until March 31, 
1982, and until that date may make 
disclosures in reliance upon either 
old Regulation Z or Revised Regula- 


tion Z, but not both in any trans- 
action.> 


Closed end credit transactions 
governed by truth-in-lending 


The revised Regulations continue 


to apply to all consumer credit trans- 
actions involving a creditor who ex- 
tends consumer credit. A creditor in- 
cludes one who directly extends con- 
sumer credit and one who arranges 
consumer credit to be extended by 
another. 

The revised Regulations clarify the 
definitions of creditor and arranger 
of credit. 

The creditor extending credit must 

do so regularly (which is now de- 
fined as more than 25 times a year), 
and be the payee on the obligation.® 
If the credit transaction is secured by 
a dwelling,” the extender of credit 
need do so only five times a year to 
find itself subject to Revised Regula- 
tion Z.8 The 25 (and five) transaction 
test eliminates uncertainty under old 
Regulation Z as to when a creditor 
“regularly” extends credit. Similarly, 
the requirement that the creditor 
must be the payee on the obligation 
simplifies the determination of who 
is the creditor responsible for making 
disclosure. Under the old Regula- 
tions, two persons could qualify as a 
creditor, and subsequent assignees 
who bore the credit risk were held to 
be creditors on a “conduit theory.” 
' An arranger of credit is considered 
a creditor if he arranges to extend 
consumer credit regularly (again de- 
fined as nore than 25 times a year) 
where the person actually extending 
the credit is not a creditor as defined 
in revised Regulation Z.° Thus, if the 
original extender of credit is a credi- 
tor, the arranger is not and will not be 
responsible for the disclosure. If the 
credit transactions are secured by a 
dwelling, the person need arrange to 
extend credit only five times a year to 
become an arranger of credit.!° The 
old Regulation Z tests for identifying 
an arranger by reference to payment 
of fees or participation in document 
preparation have been eliminated. 

The definition of credit remains 
similar to that in old Regulation Z, ex- 
cept there now must be either a 
finance charge or a written agree- 
ment to pay in more than four install- 
ments. The written agreement test 
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eliminates from coverage incidental 
creditors such as doctors, lawyers, 
hospitals, and small businessmen 
who essentially deal in cash, and also 
eliminates incidental credit transac- 
tions such as informal workouts or re- 
visions to repayment schedules in 
order to cure defaults. 

The Regulations continue to treat 
open end credit (such as revolving 
accounts and charge cards) and 
closed end credit requirements sep- 
arately. Closed end credit is now a 
defined term and includes any con- 
sumer credit other than “open end 
credit.”!! Primarily it covers loans 
and credit sales. Subpart C of re- 
vised Regulation Z applies only to 
closed end credit and sets forth the 
rules governing all aspects of closed 
end credit including disclosures, 
right of recission, and advertising. 


Exemptions from coverage 


The revised Regulations retain 
existing exemptions but attempt to 
clarify some issues arising under case 
law. An exemption for all agricultural 
transactions has been added.!” 

Credit transactions in excess of 
$25,000 continue to be exempt from 
the Act, except a transaction in excess 
of $25,000 secured by real property 
or personal property used or expect- 
ed to be used as a principal dwelling 
of the consumer.!’ The revised Regu- 
lations modify the scope of the spe- 
cial coverage for residential trans- 
actions. All real property consumer 
credit transactions, regardless of 
amount, are subject to revised Regu- 
lation Z. Now personal property 


POLICE PROCEDURES 


Renowned univ. criminologist and police 
authority—featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litiga- 
tion involving excessive force, intentional 
and negligent use of firearms, improper 
use of police vehicles, and standards of 
police conduct. Full credentials and 
references available on request. 


Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 
(904) 222-2476 


836 THE FLORIDA BAR JOURNAL/DECEMBER 1981 


transactions involving a principal 
dwelling are also subject to the Regu- 
lations.'4 The definition of a dwell- 
ing has been substantially revised 
and includes only a residential struc- 
ture containing one to four units, 
whether or not the structure is at- 
tached to real property.’5 The term 
includes condominium units, mobile 
homes and trailers used as a resi- 
dence. Thus, real property vacation 
condominium credit transactions in 
excess of $25,000 would be subject to 
Regulation Z, but vacation mobile 
home or trailer credit transactions in 
excess of $25,000 would not. 

Public utility credit is exempt if 
such bills are filed with or regulated 
by any governmental unit, but revised 
Regulation Z clarifies the fact that the 
financing of durable goods or home 
improvements by a utility is not 
exempt. 

Finally, anew exemption has been 
added for installment agreements for 
the purchase of home fuel in which 
no finance charge is imposed.!® 


Disclosures for closed end credit 


Disclosures must be made by the 
creditor. If there are multiple credi- 
tors, only one creditor as defined in 
Regulation Z need make the disclo- 
sures.'7 This change eliminates the 
confusion which existed previously 
where multiple creditors were in- 
volved. All creditors are responsible 
for disclosure not properly made. 

Except in rescindable transactions, 
only one consumer must receive the 
disclosure statement, if there are 
multiple consumers.'* The revised 
Regulations require that only the pri- 
mary obligor must receive the disclo- 
sures, and not one who is secondarily 
However, in rescindable 
transactions each consumer whose 
primary dwelling is security for the 
debt must still receive the disclo- 
sures.?° 

Under both the old and revised 
Regulations, disclosure is required 
prior to or at closing. Creditors are 
now encouraged to give disclosures 
further in advance of consummation 
in order to permit comparison shop- 
ping by customers, but if after early 
disclosure the annual percentage rate 
varies by more than one-eighth of 
one percent in a regular transaction 
(or one-fourth of one percent in an 
irregular transaction) the changed 
terms must be redisclosed before 
consummation.?! Consummation oc- 
curs at the time the consumer be- 
comes contractually liable on the 


obligation, as determined by appli- 
cable state law.22 The Federal Re- 
serve Board staff interpretations that 
added a test of “economic coercion” 
to the determination of when con- 
summation occurs have been de- 
leted, and payment of a nonrefund- 
able fee prior to consummation will 
no longer trigger consummation. 

In a residential mortgage transac- 
tion, which is also subject to the 
Real Estate Settlement Procedures 
Act, disclosures must be made before 
consummation or must be delivered 
not later than three business days 
after the creditor receives the con- 
sumer’s written application, which- 
ever is earlier.*4 If the annual percen- 
tage rate changes more than a speci- 
fied amount before consummation, 
the changed terms must be redis- 
closed no later than consummation or 
settlement. 


Form of disclosure 


The new Regulations do not re- 
quire that closed end disclosures all 
appear on the front of a single page 
and, where combined with the in- 
strument, there is no requirement 
that they all appear above the con- 
sumer’s signature.” 

Under the revised Regulations all 
disclosures must be clear and con- 
spicuous.2” The Board has omitted 
the requirement that all disclosures 
be in meaningful sequence, but ex- 
cept four disclosures all must be 
grouped together and segregated 
from other information and contract 
terms. 

Most of the printing restrictions 
also have been eliminated from re- 
vised Regulation Z. Print require- 
ments for numerical amounts and 
percentages have been entirely omit- 
ted. Other limited but important 
print size requirements remain. 
Under the revised Regulations the 
“finance charge” and “annual per- 
centage rate” must be printed more 
conspicuously than other required 
disclosures when these terms are re- 
quired disclosures together with their 
corresponding amount or a _per- 
centage Information relating 
to the creditor’s identity on closed 
end credit disclosures need not, how- 
ever, be smaller than disclosures of 
the annual percentage rate and the 
finance charge.*° 

Where particular terminology is 
specified by the Regulations that 
terminology continues to be the only 
acceptable wording.*! However, the 
amount of required terminology has 
been reduced. 


ia 


The revised Regulations do not re- 


quire disclosure in any language 


except English. 

The requirement that disclosures 
must be precise continues. Never- 
theless, under the new Regulations 
“if any information necessary to 
make an accurate disclosure is un- 
known to the creditor, it shall make 
the disclosure based on the best in- 
formation reasonably available and 
shall state clearly that the disclosure 
is an estimate.”*> Estimates under 
the revised Regulations should “re- 
flect the terms of the legal obligation 
between the parties.”*4 If, however, 
the estimated annual percentage rate 
is given prior to consummation and is 
above or below the permitted lee- 
way for inaccuracy for the actual an- 
nual percentage rate, disclosure of 
changed terms will be required. 

There are also several rules giving 
the creditor flexibility in making dis- 
closure to account for such variables 
as variations in the number of days in 
each month and irregularities in the 
first period of payment.® Similarly, 
special rules exist for demand credit 
ions*6 and series or multiple advance 
credit transactions.” 


Holiday Greetings 


Required disclosures for closed 
end credit 

The most significant change in the 
new Regulations is the elimination 
distinction between disclosures for 
credit sales and loans.** To permit this 
combination and to attempt gen- 
erally to simplify the disclosures 
required for closed end credit, 
certain disclosures have been 
omitted, rearranged or clarified. The 
creditor no longer has to disclose the 
cash price, unpaid balance of cash 
price, unpaid balance or the amount 
of any required deposit balance 
(only its effect on the annual 
percentage rate). Required 
terminology for such terms as the 
balloon payment, cash down- 
payment, trade-in and_ prepaid 
finance charge have been eliminated. 

The “amount financed” remains a 
required term and disclosure. The 
revised Regulations also require a 
brief description of the term.*® The 
suggested phrase is “the amount of 
credit provided to you on your 
behalf.” In addition, the creditor 
must either provide a_ written 
explanation of the amount financed 
which will consist of (1) the prepaid 


Tollfree 1-800-342-8086 


finance charge; (2) the amount of 
proceeds distributed directly to the 
consumer; (3) the amount credited to 
the consumer’s account with the 
creditor; and (4) any amounts paid to 
other persons (identifying them) on 
the consumer’s behalf; or (5) provide 
a statement that the consumer has the 
right to receive a written explanation 
of the araount financed together with 
a space for the consumer to indicate 
whether it is desired, and the 
consumer does not request it.‘ 

Itemization of the amount 
financed is not necessary where good 
faith estimates of settlement costs 
have been supplied for transactions 
subject to the Real Estate Settlement 
Procedures Act.*! 

The “finance charge” .is still a 
significant disclosure. Now, it must 

e accompanied by a brief 
description, such as “the dollar 
amount the credit will cost you.”# 
However, itemization of the com- 
ponents of the finance charge, a par- 
ticularly vexing problem under old 
Regulation Z, has been eliminated. 
Unlike the old Regulations the 
finance charge now must be 
disclosed in all. real estate and 
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residential credit transactions.“ 
The definition of the finance 
charge has been changed under the 
revised Regulations,‘4 and the 
components of and exclusions from 
that definition are discussed 
extensively later in this article. 

A creditor must now provide a 
brief description of the term “annual 
percentage rate,” which can be “the 
cost of your credit as a yearly rate.”4 

Special disclosures are required 
for any annual percentage rate 
subject to increase. For this situation 
a creditor must disclose the 
circumstances that may cause the 
rate to increase, the limits on the 
increase, the effect of an increase, 
and an example in accordance with 
the disclosure made.“ The artificial 
and confusing requirement that the 
example to illustrate the adjustment 
be based on a hypothetical one- 
fourth of one percent change is 
eliminated. The creditor is free now 
to fashion its own example based on 
this actual credit transaction. 

A model form of disclosure for 
variable rates is provided in the 
appendices to the revised Regula- 
tion. As a substitute, some lenders may 
use disclosure information provided 
in accordance with variable rate reg- 
ulations of other federal agencies. 

The new variable rate proposals 


ONE 
WAY 
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would eliminate the present 
alternative treatments a creditor may 
use to disclose variable rate 
mortgage terms for renegotiable rate 
mortgages. A creditor has been 
permitted to treat renegotiable rate 
mortgages and increases as either 
variable rate mortgages or as balloon 
payment mortgages, since they share 
the characteristics of both of these 
types of transactions. The Board now 
believes that renegotiable rate 
mortgages and also shared appre- 
ciation mortgages more closely 
resemble the variable rate and should 
be disclosed as such.*’ 

The revised Regulations provide 
for abbreviated disclosure of 
payment schedules involving 
varying payment amounts caused 
when a finance charge is applied to 
the unpaid principal balance, a 
situation arising most frequently in 
the case of residential mortgage 
transactions involving mortgage 
insurance. In such a situation, a 
creditor may disclose the dollar 
amounts of the largest and smallest 
periodic payment in the series, and a 
reference to the variations in the 
other periodic payments in the 
series.*8 

The “total of payments” is now a 
required term of disclosure even in 
real estate and residential credit 
transactions.*® Under the revised 
Regulations this term requires an 
explanation, and the suggested 
phrase is “the amount you will have 
paid when you have made all 
scheduled payments.”*° 

After the disclosure of the total of 
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payments the revised Regulations 
require the disclosure of any demand 
features in the obligation. a 

The “total sale price” isa required 
disclosure but only in credit sale 
transactions. It replaces the phrase 

“deferred payment price” found in 
old Regulation Z, and must be made 
in all credit sale transactions 
including sales of real _ estate, 
dwellings and other residential 
property.’ The total sale price is 
defined as the sum of the cash price, 
other amounts financed which are 
not a part of the finance charge, plus 
the finance charge.*? 

A description must accompany the 
disclosure. The suggested descrip- 
tion is “the total price of your pur- 
chase or credit, including your 
downpayment of —____..” In this 
regard a new definition for 
downpayment has been added 
which incorporates some of the 
substance of the Board interpretation 
which outlines the proper treatment 
of deferred portions of the 
downpayment, often referred to as 

“pick-up payments. ”*4 

The existence of a prepayment 
penalty on a simple interest 
obligation must be disclosed under 
the revised Regulation.*> The 
requirements found in old 
Regulation Z that the creditor must 
describe the method of computation 
and the conditions of imposition 
have been omitted. Rather, 
disclosure must simply indicate 
whether or not a penalty may be 
imposed, and the creditor now must 
disclose the fact that no penalty will 
be imposed if the transaction does 
not call for one.* 

The creditor must disclose the 
existence of a rebate if the obligation 
is prepaid in full. This disclosure is 
required only in transactions other 
than simple interest transactions 
(such as add-on or discount 
transactions).*” The requirement that 
the method of computing the rebate 
be disclosed is eliminated. 

The existence of a prepayment 
penalty or rebate, as applicable, must 
be disclosed whether prepayment 
occurs voluntarily or because a 
default occurred and the creditor 
accelerated. 

Late payments must continue to be 
disclosed as under old Regulation Z. 
Unlike the old Regulations, the new 
do not require disclosure of any 
charges involved in collecting a 
defaulted obligation.** Only those 
charges imposed before maturity are 
“late payments” for purposes of the 


acs 


section.” Accordingly, the right of 
acceleration need not be disclosed. 

Disclosure of a security interest 
remains necessary, but the creditor 
need only disclose the fact that a 
security interest is or will be 
retained. The new definition of 
security interest also makes the 
disclosure less burdensome. Under 
the old Regulations a security interest 
was any interest in property which 
secured payment of the obligation. 
Because of the generality of the 
definition some courts held several 
incidental interests to be a part of the 
security interest, including chattel 
mortgages and insurance. The new 
definition excludes incidental 
interests securing performance of the 
obligation, including proceeds, 
accessions, additions, fixtures, 
insurance proceeds or premium 
rebates, and status as loss payee on an 
insurance policy. For purposes of 
disclosure (but not for recission) the 
term security interest excludes any 
interest that arises solely by 
operation of law. A bank’s right to 
set-off should now be considered a 
security interest if it is contractually 
created. 

Disclosures based upon security 
interests for future advances or in 
after-acquired property have also 
been eliminated since disclosure is 
not mandated by the Act. The 
creditor will also have to disclose the 
property subject to the security 
interest. 

Insurance charges must be 
disclosed if excluded from 
calculation of the finance charge.® 

Revised Regulation Z has added 
two altogether new disclosures. In 
the “contract reference” disclosure, 
the creditor must state that the 
consumer should refer to the 
appropriate contract document for 
information about nonpayment, 
default, the right to accelerate the 
maturity of the obligation and 
prepayment rebates and penalties.® 
The statement may also include a 
reference to the contract for more 
information about security interests 
and the creditor’s policy regarding 
assumption.® In a residential mort- 
gage transaction, the creditor must 
disclose the creditor’s assumption 
policy. 

The final required disclosure in all 
closed end transactions deals with 
the effect of a “required deposit” on 
the credit transaction. If a creditor 
requires a consumer to maintain a 
deposit as a condition of the 
extension of credit, the creditor must 


state that the annual percentage rate 
does not reflect the effect of the 
required deposit. The Board 
includes three examples of deposits 
which are not required deposits: 
escrow accounts for items such as 
taxes, insurance, or repairs; deposits 
earning not less than five percent 


annually; and Morris Plan payments. O 
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ADMINISTRATIVE LAW 


Constitutional issues in 
administrative practice 


By James W. Linn 


Almost as inevitable as the mourn- 
ful laments of law students prepar- 
ing for that semi-annual ordeal of pers- 
piration and terror known as the bar 
exam, constitutional disputes have 
become a commonplace facet of ad- 
ministrative practice in Florida. And 
just as years of meticulous refinement 
have not produced a bar review 
course capable of erasing apprehen- 
sion from the psyches of candidates 
for admission, so too have years of ju- 
dicial explication failed to resolve 
basic questions concerning when and 
how constitutional issues arising in an 
administrative context should be 
addressed. 

As originally enacted in 1974, the 
Administrative Procedure Act was 
expressly intended to “replace all 
other provisions in the Florida Sta- 
tutes, 1973, relating to rulemaking, 
agency orders, administrative adjud- 
ication, or judicial review.”! All then 
existing methods of judicial review 
of administrative action, two of 
which were in the circuit courts, were 
thus repealed.? 


The 1975 Legislature, apparently 
responding to criticism that the new 
APA too severely restricted the tra- 
ditional jurisdiction of circuit courts 
in administrative matters, amended 
the Act to provide: 

Nothing in this chapter shall be construed 
to repeal any provision of the Florida Statutes 
which grants the right to a proceeding in the 
circuit court in lieu of an administrative hear- 
ing or to divest the circuit courts of jurisdiction 


to render declaratory judgments under the 
provisions of chapter 86... .3 


In restoring the jurisdiction of cir- 
cuit courts to review administrative 
action by way of declaratory judg- 


ment, the legislature provided a path 
by which aggrieved parties could, 
under some unspecified set of cir- 
cumstances, avoid the strictures of 
the APA. Within a few months, 
several significant court decisions 
would transform that path into a 
veritable constitutional expressway. 


No APA remedy for constitutional 
claims 


In State, Department of Admin- 
istration, Division of Personnel v. 
State, Department of Administra- 
tion, Division of Administrative 
Hearings, 326 So.2d 187 (Fla. Ist 
D.C.A. 1976), a state employee 
sought an administrative determina- 
tion that certain agency rules discrim- 
inated against her on the basis of her 
sex and violated the 14th amend- 
ment to the United States Constitu- 
tion. The First District Court of Ap- 
peal concluded that “[nJeither the 
Division of Administration nor its 
hearing officer has power to declare 
a rule of the Division of Personnel un- 
constitutional on those grounds.” 

A short while later, the First Dis- 
trict Court was again called upon to 
resolve a controversy in which an 
agency rule was alleged to be uncon- 
stitutional. This time, however, the 
rule was challenged in a circuit court 
proceeding for declaratory judg- 
ment and injunctive relief. In Depart- 
ment of Revenue v. Young American 
Builders, 330 So.2d 864 (Fla. Ist 
D.C.A. 1976), the court stated: 

If as Builders contends the Rule is on its face 
unconstitutional by due process standards, 
there is no remedy for it in ch. 120, F.S. 1975. 
The Administrative Procedure Act could not 
and does not relegate Fourteenth Amendment 
questions to administrative determination, nor 
restrict the occasions for judicial consideration 


" of them by reference in §120.73 to ch. 86, F.S., 


nor otherwise impair the judicial function to 
determine constitutional disputes. (cites 
omitted) .5 

The legislature, meanwhile, 
amended the APA in a manner con- 
sistent with the First District’s ration- 
ale in State, Department of Admini- 
stration, etc., and Young American 
Builders both supra. In its original 
form, the Act provided for administra- 
tive determination of constitutional 
attacks on a rule as “an exercise of 
invalidly delegated legislative au- 
thority.”* This language was dropped 
by the legislature in 1976.7 


Citing Young American Builders, 
supra, the First District Court went 
still farther in State ex rel. Depart- 
ment of General Services v. Willis, 
344 So.2d 580 (Fla. Ist D.C.A. 1977), 
flatly observing: “[W]e have ac- 
knowledged that the Administrative 
Procedure Act does not and cannot 
displace circuit court jurisdiction to 
enjoin facially unconstitutional 
agency rules.”8 

To alleviate any remaining doubt 
as to an administrative hearing offi- 
cer’s authority to determine consti- 
tutional issues, the First District 
Court of Appeal again restated its 
position in a footnote to its opinion in 
State, Dept. of Admin. v. Stevens, 
344 So.2d 290 (Fla. Ist D.C.A. 1977): 

We have previously held, however, that the 
power to adjudicate that a rule is unconstitu- 
tional is a judicial power rather than quasi- 
judicial and such adjudication may not be 


made by an administrative officer or agency. 
(cites omitted).° 


Beginning with its limited holding 
in State, Dept. of Admin., supra, that 
agency rules cannot be administra- 
tively declared unconstitutional on 
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due process or equal protection 
grounds, it is clear that the First 
District Court had progressively 
broadened its reasoning to preclude 
an agency or administrative hearing 
officer from finding a rule to be fa- 
cially unconstitutional on any 
grounds. Equally apparent at this 
point was the district court’s approval 
of circuit court jurisdiction over con- 
troversies involving constitutional 
challenges to agency rules. (Young 
American Builders, supra.) Subse- 
quent opinions of the Florida 
Supreme Court and other district 
courts in conformity with the First 
District’s early enunciations make 
that court’s later policy evolution 
even more intriguing. 


The constitutionality of proposed 
rules 


In Department of Environmental 
Regulation v. Leon County, 344 
So.2d 297 (Fla. Ist D.C.A. 1977), the 
First District Court of Appeal drew a 
sharp distinction between an admini- 
strative hearing officer’s ability to rule 
on the constitutionality of a proposed 
rule, as opposed to an already 
adopted rule. Analogizing the hear- 
ing officer’s determination that a 
proposed rule would be unconstitu- 
tional to the similar function of a le- 
gislative committee when consider- 
ing a bill, the court concluded that a 
hearing officer may lawfully strike 
down a proposed agency rule on 
constitutional grounds. 

In sharp contrast to the First Dis- 
trict’s decision in Department of 
Environmental Regulation v. Leon 
County, supra, the Second District 
Court of Appeal held that a circuit 
court could properly take jurisdic- 
tion of a declaratory judgment action 
seeking to invalidate a proposed rule 
on constitutional grounds. (Adams 
Packing Ass‘n. v. Fla. Dept. of Citrus, 
352 So.2d 569.) 

The court in Adams found Willis, 
supra, not to be controlling for two 
reasons: first, a distinction was drawn 
between a proceeding essentially 
seeking review of agency action (as 
in Willis) and an action seeking a de- 
termination of rights by declaratory 
judgment; and second, the action 
under review in Willis was not al- 
leged to be unconstitutional, whereas 
the Adams case clearly presented 
constitutional questions. According 
to the Second District Court, 


[i]t is a firmly established principle of law that 
challenges to the constitutionality of acts of the 
legislature and actions of an administrative 


agency created by the legislature are for the 
courts alone to determine.’® 


The Supreme Court considered a 
constitutional challenge to agency 
action under the revised APA in Gulf 
Pines Memorial Park, Inc. v. Oak- 
lawn Memorial Park, Inc., 361 So.2d 
695 (Fla. 1978). Having been denied 
a cemetery license based on a deter- 
mination of “need” set forth ina new- 
ly amended statute, Oaklawn filed an 
action for declaratory judgment and 
petition for mandamus. Oaklawn 
claimed that the mandamus provi- 
sions of the statute had been wrong- 
fully applied in a retroactive manner 
and that, in any event, the statute 
constituted an invalid delegation of 
legislative power. After Gulf Pines 
was permitted to intervene, Oaklawn 
successfully moved for summary 
judgment. 


Gulf Pines: circumventing the APA 
by constitutional challenge 

Gulf Pines challenged the trial 
court ruling on the ground that Oak- 
lawn had failed to exhaust administra- 
tive remedies, and that because Oak- 
lawn simultaneously sought coercive 
relief, it was attempting to circum- 


out-of-state residents. 


vent the administrative process. 
After observing that “courts must 
refrain from ‘promiscuous interven- 
tion’ in agency affairs, ‘except for the 
most urgent reasons,”‘! and “as a 
general proposition, the circuit court 
should refrain from entertaining 
declaratory suits except in the most 
extraordinary cases... ,”!2 the court 
quoted with approval the First Dis- 
trict’s opinion in Willis, supra, “that 
the Administrative Procedure Act 
does not and cannot displace circuit 
court jurisdiction to enjoin facially 
unconstitutional agency rules.” 
The court then stated: 


. . . the question of “need” for a cemetery 
would never be reached if, as Oaklawn claims, 
Chapter 76-251 is either unconstitutianal or in- 
applicable. Since the administrative hearing 
officer lacks jurisdiction to consider constitu- 
tional issues, Department of Revenue v. Young 
American Builders, 330 So.2d 864 (Fla. 1st 
D.C.A. 1976), it is pointless to require ap- 
plicants to endure the time and expense of full 
administrative proceedings to demonstrate 
“need” before obtaining a judicial determina- 
tion as to the validity of that statutory prerequi- 
site. 


While agreeing with Gulf Pines 
that the mere assertion of constitu- 
tional questions should not auto- 
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matically entitle a party to bypass ad- 
ministrative channels, the court con- 
cluded that under the circumstances 
of the case, Oaklawn’s claims were 
suitable for circuit court considera- 
tion. The court ultimately affirmed 
the circuit court’s judgment that the 
statute had been improperly applied, 
and thus did not reach the constitu- 
tional question. 

The impact of the Supreme 
Court’s Gulf Pines opinion on 
subsequent district court decisions is 
readily apparent. 

In Metropolitan Dade County v. 
Department of Commerce, 365 
So.2d 432 (Fla. 3rd D.C.A. 1978), for 
example, the court employed some- 
what tortured reasoning to allow the 
Dade County appellants one more 
chance to establish their constitu- 
tional claims in circuit court to ob- 
tain relief from adverse agency 
action. Although the court expressly 
found that relevant statutes provided 
for administrative review of the De- 
partment’s action and that the cir- 
cuit court was “entirely correct” in 
dismissing the complaint for declara- 


two grounds: first, that the act upon 
which the agency action was based 
constituted an unconstitutional dele- 
gation of legislative authority; and 
second, that the agency action 
amounted to a taking of property 
without just compensation. 

Finding that circuit courts always 
have subject matter jurisdiction of 
any suit seeking declaratory or other 
relief against an administrative agen- 
cy on constitutional grounds, the 
district court turned to the doctrine 
of res judicata in an effort to clarify 
the dispute. The court stated in perti- 
nent part: 


Res judicata means that where a final judg- 
ment has been rendered by a court having jur- 
isdiction of the subject matter and of the par- 
tics, it is binding on the parties and their privies, 
and is a bar to another suit or action between 
the same parties for the same subject matter. 
The bar extends to every question that was 
presented or might have been presented and 
determined in the first suit. 

eee 

As a general rule, in a case where a party to 
an administrative proceeding asserts consti- 
tutional issues in circuit court against the agen- 
cy, we suggest that the point of analysis is to 
determine where the alleged constitutional vi- 
olation occurred. If it is alleged to have oc- 
curred in the taking of action by the agency in 
the proceeding to which the plaintiff was a 
party, whether the violation be procedural or 
substantive, and whether the action be a rule, 
regulation, order, or some other form, the 
issue is foreclosed from consideration in cir- 
cuit court as grounds for relief. If the violation 
is not in the taking of action in the proceeding 
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tory judgment, it concluded “that the to which the plaintiff was a party, but in a 
appellants should be afforded an op- statute or in some prior agency action suchas a 
portunity to amend their complaint __ rule or regulation, that issue is not one which 
since it appears that a violation of could have been asserted in the administrative 


: reals ; proceeding or in the district court of appeal 
their constitutional rights may have on review of the agency action, and thus may 
occurred. be asserted in circuit court as grounds for 


The court finally described what relief. (cites, footnotes omitted)!* 


© Member of Florida Hospital the appellant's amended complaint It is obvious that the Second Dis- 
Associationand American should contain in order for the cir- trict took a highly restrictive view of 
Association of Private cuit court to obtain jurisdiction, In- the latitude which may be exercised 


Psychiatric Facilities. cluding a “plain statement of ulti- 
Medicare andChampus mate facts establishing the violation 
approved. of their constitutional rights . . . suf- 
ficiently detailed to establish con- 

ee stitutional violations on the face of 
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by a district court in reviewing 
agency action. As will be seen, the 
direction of the First District on this 
point is very different. 

The Fourth District Court of 
Appeal entered the “constitutional is- 
sue in administrative proceeding” 
Res judicata analysis controversy with its decision in E.T. 

Then, in Coulter v. Davin, 373 Legg & Co. v. Franza, 383 So.2d 962 
So.2d 423 (Fla. 2nd D.C.A. 1979), the (Fla. 4th D.C.A. 1980). There, E.T. 
Second District Court introduced a Legg, a party to an ongoing admini- 
new element into the analysis of con- __ strative proceeding, filed suit in cir- 
stitutional issues in an administrative cuit court seeking a declaration that 
context: res judicata. In Coulter, the the statute underlying the agency’s 
appellant did not timely file a peti- action was unconstitutional. There- 
For further information or personal| tion in the district court for review of after, Legg sought a stay of admini- 
tour, contact Mirabel Rute, final agency action, but instead insti-  strative proceedings from the 
Administrator. tuted a circuit court suit for declara- administrative hearing officer, the 
tory relief. The constitutionality of district court and the circuit court; all 
the agency action was challenged on _ forums denied the stay. The circuit 
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court retained jurisdiction of the 
declaratory action, but ruled that it 
would proceed with the cause only if 
the district court declined to rule 
upon or hear the constitutional issues 
raised therein. 

Citing Gulf Pines, supra, the 
Fourth District Court held that the 
circuit court should proceed with the 
determination of the constitutional 
question, and stay other issues before 
the administrative hearing officer. 
The Second District’s res judicata 
analysis was conspicuously not 
employed.!7 

The doctrine of res judicata was 
utilized by the Third District Court, 
however, in FOP and AFSCME v. 
City of Miami, 384 So.2d 726 (Fla. 
3rd D.C.A. 1980). There, the city had 
filed a petition for declaratory state- 
ment with the Public Employees Re- 
lations Commission (PERC), and the 
unions had filed a memorandum of 
law in response to the administrative 
proceeding. The unions then sought 
a declaration in circuit court that 
several provisions of the public sec- 
tor collective bargaining statute were 
unconstitutional. The trial court dis- 
missed on the ground that it lacked 
subject matter jurisdiction. 

Concluding that the matter was 
not ripe for a determination that the 
PERC proceedings were in fact res 
judicata and thus prevented the cir- 
cuit court action, the district court re- 
manded with instructions to the trial 
court that it must determine “whe- 
ther [the action] is the type an ag- 
grieved party must appeal . . . [ad- 
ministratively] . . .or whether it is the 
type wherein an aggrieved party 
may bring in an _ independent 
action.”!8 

The district court provided further 
assistance, pointing out that the test 
to establish the alleged unconstitu- 
tionality was amply outlined in 
Coulter, supra. 


A brief recap may be helpful at this 
juncture. From the foregoing cases, it 
is apparent that all districts have 
adopted the proposition first ad- 
vanced by the First District and later 
adopted by the Supreme Court that 
the facial unconstitutionality of agen- 
cy rules or statutes may not be de- 
termined administratively. (Stevens 
supra; Gulf Pines, supra.) The Second 
District has further held that the con- 
stitutionality of proposed rules must 
be determined judicially. (Adams 
Packing Ass’n., supra.) 

The First District has recognized 
that judicial action may properly be 


instituted without exhaustion of ad- 
ministrative remedies where it is al- 
leged that an agency rule is uncon- 
stitutional on its face. (Young Ameri- 
ca Builders, supra.) The Second 
District has more recently adopted a 
res judicata analysis for determining 
which issues may properly be raised 
in independent judicial proceedings. 
(Coulter, supra.) The Third District, 
after attempting to follow the First, 
Metropolitan Dade Cty., supra, has 
now adopted the res judicata ap- 
proach of the Second. (FOP and 
AFSCME, supra.) The Fourth and 
Fifth Districts appear to be leaning 
toward the First. (E. T. Legg, supra; 


Deseret Ranches, supra at footnote 
17). 


The Rice decision: back through 
the APA 


And now, reenter the First District 
Court of Appeal. In Rice v. Dept. of 
H.R.S., 386 So.2d 844 (Fla. lst D.C.A. 
1980), the court was faced with a con- 
stitutional challenge to agency ac- 
tion under a statute requiring that 
children born of married parents be 
given the surname of the husband- 
father on their birth certificate. 
After receiving a letter from the 
Department denying their request to 
amend their son’s birth certificate to 
reflect either his mother’s name alone 
or a hyphenated name, the parents 
appealed directly to the First District 
Court of Appeal. The court, finding 
that a more developed record includ- 
ing an administrative interpretation 
of the statute was necessary before it 
could pass on the case, remanded 
back to the agency in spite of the con- 
stitutional questions. The court 
reasoned: 

Our requirement of an agency order con- 
struing the governing statute in this case is no 
empty formality. The principal objective of 
many APA processes is to expose policy errors 
which have become habitual in an agency’s 
free-form routine and to subject agency heads 
“to the sobering realization [that] their policies 
lack convincing wisdom . . . .” McDonald v. 
Dept. of Banking & Finance, 346 So.2d 569, 
583 (Fla. Ist D.C.A. 1977). Should this court 
intrude prematurely, before the agency head 
has had an opportunity to examine the de facto 
policy which underlies a free-form decision, 
an important APA goal will be lost and we shall 
have diminished the quality of agency per- 
formance. . . .2° 

Finally, the First District Court 
took the opportunity to respectfully 
criticize the reasoning of its sister 
courts, stating: “.. . we think there is 
precious little sound policy to justify 
dividing an administrative contro- 
versy into nonconstitutional issues 
and two kinds of constitutional issues 
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and parceling them out to separate 
agency and circuit court litigations 
which may eventually emerge again 
in the same district court of appeal 
or, worse, in different district 
courts.”2! 


Conclusion 


It is obvious that the question of 
how to deal procedurally with con- 
stitutional issues in an administrative 
context is one of the most thorny now 
facing bench and bar. The diversity 
of approaches apparent among the 
district courts of appeal makes the 
area opportune for Supreme Court 
clarification. Seldom has the First 
District’s advocacy of APA processes 
been so pronounced, nor other dis- 
tricts’ disagreement with the First so 
firmly entrenched. Until the contro- 
versy is resolved, one fact is certain: 
administrative lawyers both in and 
out of government will find them- 
selves plying their specialty before 
circuit court judges with increasing 
regularity. 0 
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Medical and Dental Reimbursement plans and Section 
1244 plus required forms and in addition, forms for annual 
meetings of shareholders and directors. 


@ 50-blank minute sheets and title page or printed minutes 
and by-laws CORPEXPEDITER for quick completion of 
minutes with minimum expenditure of attorney time. 

@ Special printed minutes and by-laws are available for 
Professional, Not-for-Profit, Model and “Close” corpora- 
tions (with a separate one for California) and for corpora- 


tions organized in the states of New York, Florida and 
Texas. 


@ Mylar reinforced tab indexes. 


Now Available: New Minutes & 
By-Laws — Chapter 607 of Florida 
General Corporation Act Codified by 
Statute of 1979. 


ORDER TODAY FOR FAST SERVICE 
CALL TOLL FREE 


1-800-221-8181 


Charge to Your Credit Card: 
@ American Express MasterCard Visa 


Orders Shipped Within 24-Hours 
Canal Street, 


Corpac New York, NY 10013 


Serving The Legal Profession Since 1927 
480 CANAL ST. ¢ New York, N.Y. 10013 


Banknote Company, Inc. 


he Use this order form for your convenience. meoy 
if FARRARATE GAUIMNAC PERPTIFIC ATE | 
| 
| 
| 
| 


